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DEPARTMENT OF AGRICULTURE

Food and Nutrition Service

7 CFR Part 272
[FNS—2009-0024]
RIN 0584-AD91

Supplemental Nutrition Assistance
Program: Privacy Protections of
Information From Applicant
Households

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: The Food and Nutrition
Service (FNS) is issuing this affirmation
of a final rule, without change, of an
interim rule that amended
Supplemental Nutrition Assistance
Program (SNAP) regulations at § 272.1,
to permit SNAP State agencies to share
information with local educational
agencies (LEAs) administering the
National School Lunch Program
established under the Richard B. Russell
National School Lunch Act or the
School Breakfast Program established
under the Child Nutrition Act of 1966,
in order to directly certify the eligibility
of school-age children for receipt of free
school lunches and breakfasts based on
their receipt of SNAP benefits.

DATES: Effective August 2, 2013, the
Department is adopting as a final rule
the interim rule published at 76 FR
28165, dated May 16, 2011.

FOR FURTHER INFORMATION CONTACT: Jane
Duffield, Chief, State Administration
Branch, Supplemental Nutrition
Assistance Program, Food and Nutrition
Service, U.S. Department of Agriculture,
3101 Park Center Drive, Room 818,
Alexandria, VA 22302, (703) 605—4385,
or Jane.Duffield@fns.usda.gov.
SUPPLEMENTARY INFORMATION:

Background

On May 16, 2011, the Department
published an interim rule implementing
a nondiscretionary privacy protection
provision of section 4120 of Public Law
110-246, the Food, Conservation and
Energy Act of 2008 (FCEA), which
amends section 11(e)(8) of the Food and
Nutrition Act of 2008 (the Act), 7 U.S.C
2020(e)(8). The revision amended SNAP
regulations at § 272.1(c), to make clear
that SNAP applicant or recipient
information may be used for certifying
children for free school meals based on
their family’s eligibility for SNAP
benefits.

Direct certification of SNAP children
for the free school breakfast and lunch
programs went into effect July 2006 for
large school districts and by July 2008
for all school districts. Accordingly, the
revision to § 272.1(c) did not change
policy, so new State action was not
required. USDA also concluded that
because implementation of section 4120
was nondiscretionary and specific, and
because the rulemaking would not
require any changes on the part of State
agencies in how they protect
information provided by SNAP
applicants, it was unnecessary to issue
the rule as a proposed rule. The

comment period ended on July 16, 2011.

No comments were submitted during
the comment period. For reasons given
in the interim rule, the Department is
adopting the interim rule as a final rule
without change.

List of Subjects in 7 CFR Part 272

Alaska, Civil rights, Claims, SNAP,
Grant programs-social programs,
Reporting and recordkeeping
requirements, Unemployment
compensation, Wages.

PART 272—REQUIREMENTS FOR
PARTICIPATING STATE AGENCIES

m Accordingly, the Department is
adopting as a final rule, without change,
the interim rule that amended 7 CFR
part 272 and was published at 76 FR
28165 on May 16, 2011.

Dated: July 22, 2013.
Audrey Rowe,
Administrator, Food and Nutrition Service.
[FR Doc. 2013-18597 Filed 8-1-13; 8:45 am]|
BILLING CODE 3410-30-P

DEPARTMENT OF COMMERCE

International Trade Administration

19 CFR Part 351

[Docket No. 120424022-3616—02]

RIN 0625-XC001

Use of Market Economy Input Prices in
Nonmarket Economy Proceedings

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Final rule.

SUMMARY: The Department of Commerce
(“Department’) is modifying its
regulation which states that the
Department normally will use the price
that a nonmarket economy (“NME”’)
producer pays to a market economy
supplier when a factor of production is
purchased from a market economy
supplier and paid for in market
economy currency, in the calculation of
normal value (“NV”’) in antidumping
proceedings involving NME countries.
The rule establishes a requirement that
the input at issue be produced in one or
more market economy countries, and a
revised threshold requiring that
“substantially all” (i.e., 85 percent) of an
input be purchased from one or more
market economy suppliers before the
Department uses the purchase price
paid to value the entire factor of
production. The Department is making
this change because it finds that a
market economy input price is not the
best available information for valuing all
purchases of that input when market
economy purchases of an input do not
account for substantially all purchases
of the input.

DATES: This final rule is effective
September 3, 2013. It is applicable for
all proceedings or segments of
proceedings (e.g., investigations and
administrative reviews) initiated on or
after September 3, 2013.

FOR FURTHER INFORMATION CONTACT:
Wendy Frankel at (202) 482-5849,
Albert Hsu at (202) 482—4491, or Scott
McBride at (202) 482-6292.
SUPPLEMENTARY INFORMATION:

Background

On June 28, 2012, the Department
published a proposed modification to its
regulations regarding use of market
economy input prices in NME
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proceedings.! The Proposed Rule
explained the Department’s proposal to
modify its regulations to establish (1) a
requirement that the input at issue be
produced in one or more market
economy countries, and (2) a revised
threshold requiring that “substantially
all” (i.e., 85 percent) of an input be
purchased from one or more market
economy suppliers before the
Department uses the purchase price
paid to value the entire factor of
production. The Department received
numerous comments on the Proposed
Rule and has addressed these comments
below. The Proposed Rule, comments
received, and this Final Rule can be
accessed using the Federal eRulemaking
Portal at http://www.Regulations.gov
under Docket Number ITA-2012-0002.
After analyzing and carefully
considering all of the comments that the
Department received in response to the
Proposed Rule, the Department has
adopted the modification and amended
its regulations.

Explanation of Modification to 19 CFR
351.408

The second sentence of 19 CFR
351.408(c)(1) states that “{wlhere a
factor is purchased from a market
economy supplier and paid for in a
market economy currency, the Secretary
normally will use the price paid to the
market economy supplier.” To
implement this rule, the Department is
modifying the existing sentence as
follows:

“{wthere a factor is produced in one or
more market economy countries, purchased
from one or more market economy suppliers
and paid for in market economy currency,
the Secretary normally will use the price(s)
paid to the market economy supplier(s) if
substantially all of the total volume of the
factor is purchased from the market economy
supplier(s). For purposes of this provision,
the Secretary defines the term ““substantially
all”” to be 85 percent or more of the total
volume purchased of the factor used in the
production of subject merchandise.”

We view these additions as necessary
to specify which inputs qualify under
this change to our regulations.

The current third sentence of 19 CFR
351.408(c)(1) states ‘“‘In those instances
where a portion of the factor is
purchased from a market economy
supplier and the remainder from a
nonmarket economy supplier, the
Secretary normally will value the factor
using the price paid to the market
economy supplier.” The Department is

1 See Proposed Modification to Regulation
Concerning the Use of Market Economy Input Prices
in Nonmarket Economy Proceedings, 77 FR 38553
(June 28, 2012) (“Proposed Rule”).

modifying this sentence to read as
follows:

“In those instances where less than
substantially all of the total volume of
the factor is produced in one or more
market economy countries and
purchased from one or more market
economy suppliers, the Secretary
normally will weight-average the actual
price(s) paid for the market economy
portion and the surrogate value for the
nonmarket economy portion by their
respective quantities.”

We view these changes as necessary
to explain the methodology the
Department will apply when a
respondent purchases less than
substantially all of the input from
market economy suppliers, or when
only part of the input is produced in
one or more market economy countries.

Response to Comments on the Proposed
Rule

The Department received nine sets of
comments on the Proposed Rule from
numerous parties including domestic
producers, foreign exporters, foreign
governments, and members of the
International Trade Bar. As indicated in
the “Background” section, these
comments can be accessed using the
Federal eRulemaking Portal at http://
www.regulations.gov under Docket
Number ITA-2012-0002. The
Department analyzed and carefully
considered all of the comments
received. Below is a summary of the
comments, grouped by issue category
and followed by the Department’s
response.

Comment 1: Whether the Department
Provided an Adequate Explanation for
the Proposed Change

One commenter asserted that the
Department did not adequately justify
the need for the “substantially all” (i.e.,
85 percent) requirement in the Proposed
Rule. The commenter stated that the
Department has been using market
economy input prices to value the entire
input when the total quantity purchased
from market economy suppliers is
“meaningful” (i.e., 33 percent or more
of total purchases) for years, and there
does not appear to be a reason to stray
from that practice.2 Another commenter
argued that the Department in its
Proposed Rule did not sufficiently
explain why it now has concerns
regarding the reliability of market
economy prices when the quantity
purchased is less than 85 percent and
questioned why the Department has

2 See Antidumping Methodologies: Market
Economy Inputs, Expected Non-Market Economy
Wages, Duty Drawback; and Request for Comments,
71 FR 61716 (October 19, 2006).

these concerns, since the Department
stated in a recent case that market forces
are at play with respect to many prices
in China.? A third commenter also
asserted that the Proposed Rule only
partially disclosed the reasons for the
Department’s proposed change.
Response to Comments: The
Department has determined to amend
its regulations to only allow the
application of market economy
purchase prices to value the entire input
when substantially all of the firm’s
purchases of that input have been made
from a market economy. Upon review of
our past practice, we have determined
that when a company’s purchases from
market economy suppliers represent
only 33 percent of its total purchases,
this amount does not constitute a
sufficient quantity to be representative
of the input prices that the company
would pay to source all of its purchases
from market economy suppliers. This is
because, when a company purchases an
input from multiple sources in multiple
economies at different prices, some type
of constraint is usually at work.
Otherwise, the company would likely
meet all of its needs more efficiently by
sourcing from the single, lowest-price
input supplier. For example, if certain
imports represent the lowest prices
available, but are limited in quantity,
then the company has no option but to
purchase the remainder of its input
needs from higher-priced domestic
sources. On the other hand, if domestic
sources represent the lowest prices, but
the domestic sources are limited in
quantity, then the company might have
no choice but to complete its purchases
using higher-priced imports. In both
cases, because of the supply constraint
at work, valuing all of the input at the
market price paid for less than the vast
majority of total purchases of that input
would either overstate or understate the
company’s input costs. Further, the
meaning of “supply constraint” can be
broadened to cover logistics problems
and movement costs, and the outcome
would be the same—an overstatement or
understatement of the company’s costs.
For these reasons, the Department has
determined that unless the vast majority
of an input need is met with imports
from one or more market-based
economies, using the market-based
purchase prices to value all of a
company’s inputs (from all sources,
foreign and domestic) would be an
inappropriate means of valuing factors
of production. Accordingly, consistent

3 See Countervailing Duty Investigation of Coated
Free Sheet Paper from the People’s Republic—
Whether the Analytical Elements of the Georgetown
Steel Opinion are Applicable to China’s Present-
Day Economy (March 29, 2007).
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with Section 773(c)(1) of the Tariff Act
of 1930 (“the Act”), we have concluded
that the best available information to
value a factor of production using
market economy prices is when the
market economy input purchases
represent substantially all of the total
purchases of that input.

Comment 2: Whether the Proposal
Meets the “Best Available Information”
Standard and the United States’ World
Trade Organization (“WTO”)
Obligations

Some commenters asserted that the
Department must undertake an analysis
to determine the best available
information for use in an NME case on
a case-by-case basis, whether it is actual
market economy purchase prices or
surrogate values. They argued that the
Proposed Rule would preclude the
Department from doing this statutorily
mandated analysis to determine the best
available information when the
purchase quantity from market economy
producers is less than 85 percent of total
purchases of that input. One commenter
asserted that the Proposed Rule would
result in market economy purchase
prices being excluded in favor of
surrogate values when the 85 percent
threshold is not met, which is contrary
to the best available information
requirement. It also claimed that market
economy prices are more reliable than
surrogate values.

One commenter also contended that
U.S. WTO obligations with respect to
the People’s Republic of China (“PRC”)
demonstrate a preference for using
primary information (where market
economy prices exist) and require that
secondary information (e.g., surrogate
values) must be shown to be more
reliable and accurate than primary
information (e.g., market economy
purchase prices) in order to be used.
Another commenter also asserted that
market economy purchase prices are
inherently the best available
information, and there is nothing in the
statute or the WTO agreements that
precludes the use of one producer’s
market economy purchase prices to
value another producer’s factors of
production.

Response to Comments: The
Department finds that this amendment
to the Department’s regulations
comports with U.S. law, and by
extension with U.S. WTO obligations,
because this modification is designed to
ensure that the Department is using the
best available information to value the
factors of production. As stated in our
response to Comment 1 and in the
Proposed Rule, when market economy
purchases of an input do not account for

substantially all purchases of the input,
the Department finds that a market
economy input price is not the best
available information for valuing all
purchases of that input, particularly
since it would not be possible to
determine objectively whether the price
for the input would have been the same
had the firm purchased solely from
market economy suppliers. Moreover,
the Department will continue to use
valid market economy purchase prices 4
if the quantity purchased from market
economy suppliers is less than 85
percent of total purchases by weight
averaging those values with a surrogate
value, using as weights the relative
quantities of the input imported and
purchased from domestic sources.

We agree with the argument that
nothing precludes the Department from
using market-based transactions of any
number in our calculations, including
the statute and WTO agreements.
However, just because we are not
precluded from using a particular value
in our analysis does not mean that the
value at issue is the best available or
most appropriate on the record. For the
reasons stated above, we believe the
amended regulation is fully consistent
with section 773(c)(1) of the Act.

Comment 3: Whether the Quantity
Purchased Affects the Purchase Price

Some commenters asserted that the
Department typically examines a single
company, whose purchases of an input
are unlikely to affect the global price of
that input. They assert that only the
price of certain commodities might
change depending on the quantity of
that input that is purchased, whether
that may be due to inelastic supply, or
if the input is thinly traded. Thus, these
parties contended that the Department
has provided no justification to now
find that the quantity of an input that a
firm can purchase will somehow be able
to affect the price of that input. These
commenters proposed that, if such
circumstances exist, the Department
could consider limiting the use of
market economy purchase prices in
those instances, but that does not justify
modifying the regulation to use market
economy purchase prices only when the
quantity purchased is greater than 85
percent.

Response to Comments: As we
explained in our response to Comment
1, if a company purchases only a limited
quantity of an input from a market
economy supplier, it is possible that
some supply constraint exists (e.g., the

4 See Comment 5: Criteria for when the

Department will accept a Respondent’s Market
Economy Purchases.

import quantity is limited). Therefore,
the Department continues to be
concerned that in those cases, the
purchased amount does not constitute a
sufficient quantity to be representative
of the input prices that the company
would pay to source all of its purchases
from market economy suppliers. On the
other hand, if the company is able to
purchase the vast majority of the input
(i.e., 85 percent or more) from market
economy suppliers, the Department
does not have such concerns. The
Department has therefore concluded
that using the market economy purchase
price to value all of a company’s inputs
when those purchases represent only 33
percent of a company’s overall
purchases of that input would not be the
best available information to value the
factor of production under examination.

Comment 4: Whether the Proposal
Creates Different Standards for NME
and Market Economy Producers

Some commenters suggested that the
proposal would allow the Department to
apply different standards in NME and
market economy cases with respect to
the use of input prices produced in an
NME. They asserted that under the
proposal, in NME proceedings the
Department will no longer accept the
price paid by a firm to a market
economy supplier if that input was
produced in an NME country. However,
these commenters maintained that in
market economy proceedings the
Department will use a market economy
firm’s costs of an input that was
produced in an NME, unless some
exceptions apply. One commenter
suggested that if an input was originally
produced in an NME that is different
from the NME subject to the proceeding,
then the Department should accept the
purchase price of that input if the firm
purchased it from a market economy.
Another commenter recommended that
the Department accept the market
economy purchase price of an input
originally produced in an NME unless
evidence is presented that shows the
NME input producer’s records are not
kept in accordance with the local GAAP
or shows that the price is otherwise
distorted.

Response to Comments: The
Department agrees that there is a
difference between market economy and
NME practice with respect to the use of
inputs produced in an NME; however,
this does not reflect a change from
current practice, and this difference in
methodology is inherent in the statute.
In calculating the cost of production or
constructed value in market economy
antidumping cases, the statute requires
that the Department use the actual costs
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of purchases and makes no mention of
limiting those costs by the country from
which an input is purchased.®
Conversely, section 773(c)(1) of the Act
provides that in NME cases the
Department shall determine the normal
value using a factors of production
methodology if the merchandise is
exported from an NME and the
information does not permit the
calculation of normal value using home-
market prices, third-country prices, or
constructed value under section 773(a)
of the Act. The Department bases
normal value on the factors of
production because the government’s
extensive role in the economy renders
price comparisons and the calculation
of production costs invalid under the
Department’s normal methodologies.
Accordingly, this argument is not
directed at the proposed amendment to
the Department’s regulations but at the
statutory NME provision itself. We
therefore find that these comments are
outside the scope of the request and to
implement such changes would require
amendment of the statute. Thus, we
have not adopted these suggested
changes.

Comment 5: Criteria for When the
Department Will Accept a Respondent’s
Market Economy Purchases

Some commenters support the
Department’s proposed modification but
requested that the Department clarify
and/or tighten its current practice with
respect to when it will accept a firm’s
market economy purchase prices.
Specifically, some commenters
requested that the Department require
firms to provide evidence that their
inputs were actually produced in a
market economy country. These
commenters also requested that in
finalizing this modification, the
Department reiterate that it will not
accept market economy purchases: (1)
That are dumped; (2) from a country
that maintains general export subsidies;
(3) that are not “bona fide;” or (4) that
are purchased from an affiliate.
Additionally, one commenter requested
that the Department revise its
questionnaire to ask firms for detailed
information concerning their market
economy purchases to aid in the
Department’s analysis. This commenter
advocated that the Department question
whether the input purchased reflects the
same type, grade, and quality of the
input used in the production of the
subject merchandise, and whether
respondent can demonstrate that the
input was actually used in the
production of subject merchandise.

5 See section 773(b)(3) and 773(e) of the Act.

Response to Comments: With this
modification, the Department will
continue its practice of disregarding
market economy purchase prices that:
(1) May have been dumped (e.g., the
country covered by our proceeding has
an antidumping measure on the input
from the source country); (2) are from a
country that the Department has a
“reason to believe or suspect” maintains
general export subsidies; (3) are not
reflective of bona fide sales based on
record evidence; or (4) are otherwise not
acceptable for use in a dumping
calculation (i.e. record evidence
demonstrates that the purchases are
from an affiliate and are not made at
arm’s length). The Department has
therefore determined that there is no
further need to clarify or modify the
Department’s practice in this regard.

With respect to the comment that
firms should be required to provide
evidence that their inputs were
produced in a market economy country,
in the standard NME questionnaire the
Department currently requests that
respondents provide evidence
identifying the country of origin for
where each input was produced.
Therefore, since the Department already
requests such information from
respondents, we do not find that such
a requirement needs to be included in
the modification of the regulation.

Finally, the Department is not
revising its questionnaire to require
respondents to demonstrate that certain
inputs were the actual inputs used in
the production of merchandise exported
to the United States, and therefore
subject to an antidumping duty order.
The Department calculates a company’s
costs of production (in market economy
cases) and factors of production (in
NME cases) based on the merchandise
the company has produced, and not on
the market in which such merchandise
is sold. The inputs used in the
production of subject merchandise are
often fungible and thus may be used in
the production of merchandise destined
for the home market, the United States
or other export markets. Indeed, it is the
Department’s experience that while
companies may, in some cases, have the
ability to distinguish between otherwise
fungible inputs based solely on the
source and/or price of the input and the
destination of the subject merchandise,
the calculation of normal value may also
be subject to distortion on this basis.®

6 See Sulfanilic Acid from the People’s Republic
of China; Final Results of Antidumping Duty
Administrative Review, 63 FR 63834, 63838 (Nov.
17, 1998) (finding that “aniline is a generic,
fungible input” and that it did not matter whether
it was imported or sourced in China—*‘the factor to

Specifically, a determination of normal
value should not depend upon a
respondent’s ability to demonstrate that
it selected particular inputs for use in
the production of merchandise destined
for the United States versus the
production of merchandise sold in other
markets, particularly when such a
selection might have been based solely
on the price of inputs that were
otherwise fungible.

For this reason, the Department’s
NME questionnaire, at Section D,
specifically requires that respondents
report factors of production information
for all models or product types used to
produce one unit of the “merchandise
under consideration,” 7 which the
Department defines as merchandise that
meets the physical description of the
scope of the antidumping duty order,
“regardless of whether or not destined
for the U.S. market.”” 8 Accordingly, we
are not making the requested change to
our questionnaire.

Comment 6: Economic Comparability of
Input/Supplier Country

One commenter asserted that the
Department should modify the Proposed
Rule such that in order for the
Department to use a market economy
purchase price, the market economy
input must be purchased from an
economically comparable country that
is also a significant producer of
comparable merchandise, consistent
with section 773(c)(4) of the Act.

Response to Comment: The Act
contains no requirement that the
Department use only market economy
purchase prices from a country that is
economically comparable to the NME
country and also a significant producer
of comparable merchandise. Rather,
these are requirements imposed when
applying surrogate values from a third
country. Therefore, we have not adopted
this suggested change.

Comment 7: Effective Date

Two commenters requested that the
Proposed Rule be applied prospectively
in order to give parties a chance to
change their purchasing behavior.
Specifically, they asserted that any such
change in practice should only be
applied in investigations and/or reviews
that cover entries of subject

be valued in this case is not ‘domestic aniline’ but
simply ‘aniline.””).

7 The Department’s Section D Questionnaire, at
D-1. See also D—4 and D-6, which require that
respondents provide not only the factors used to
produce all models and product types sold to the
United States, but also “‘the portion of production
of those models or product types not destined for
the United States.”

8 The Department’s Section D Questionnaire at I-
6.
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merchandise that entered the United
States after the effective date of the
change in practice.

Response to Comments: If the
Department were to delay
implementation as suggested by those
commenters, the effect would be a year
or more of entries, investigations and
reviews not affected by this
modification to our regulations. The
Department will make this modification
effective for proceedings or segments of
proceedings that are initiated on or after
30 days following the publication of this
Final Rule. This change is intended and
designed to ensure that the Department
is relying on the best available
information to value a firm’s factors of
production; thus, the Department does
not believe that it should delay the
effective date of this modification.

Comment 8: Allegation of Clerical Errors

One commenter asserted that the
Department made clerical errors in the
Proposed Rule that need to be fixed.
Specifically, this commenter
recommended that the Department (1)
add the word “and” before
“purchased,” and (2) use a lowercase
“i”” for the word “if”” in the second
sentence of its proposed modification of
the regulation.

Response to Comments: The
Department notes that these clerical
errors appeared in the section of the
Proposed Rule entitled, “Explanation of
Proposed Modification to 19 CFR
351.408,” as printed. However, the
proposed revised regulatory text at the
end of the Proposed Rule did not
contain these errors. Therefore, the
Department has not made any changes
to the final modification of this
regulation, but it has made the
explanation of the final modification
clearer based on the typographical
errors in the Proposed Rule.

Classification

Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866.

Final Regulatory Flexibility Analysis

Pursuant to the requirements of 5
U.S.C. 604, the Department has
prepared the following Final Regulatory
Flexibility Analysis.

1. A Statement of the Need for, and
Obijectives of, the Rule

The final rule is intended to revise 19
CFR 351.408(c)(1) to establish that in
valuing factors of production in
antidumping proceedings involving
NMEs, if substantially all of an input is
purchased from market economy

suppliers as a share of total purchases
of that input from all sources during the
investigation or review period, the
Department will use the weighted-
average purchase price paid to market
economy suppliers to value all of the
input. Further, the final rule is also
intended to add a requirement to 19
CFR 351.408(c)(1) that the market
economy input at issue actually be
produced in one or more market
economy countries, and not just be sold
through market economy countries.
The legal basis for this final rule is 5
U.S.C. 301; 19 U.S.C. 1202 note; 19
U.S.C. 1303 note; and 19 U.S.C. 1671 et
seq. No other Federal rules duplicate,
overlap or conflict with this final rule.

2. A Statement of Significant Issues
Raised by the Public Comments in
Response to the Initial Regulatory
Flexibility Analysis, a Statement of the
Assessment of the Agency of Such
Issues, and a Statement of Any Changes
in the Proposed Rule as a Result of Such
Comments

The Department received no
comments concerning the Initial
Regulatory Flexibility Analysis or the
economic impacts of the rule more
generally.

3. The Response of the Agency to Any
Comments Filed by the Chief Counsel
for Advocacy of the Small Business
Administration in Response to the
Proposed Rule, and a Detailed
Statement of Any Change Made to the
Proposed Rule in the Final Rule as a
Result of the Comments

The Department received no
comments from the Chief Counsel for
Advocacy of the Small Business
Administration.

4. A Description of and an Estimate of
the Number of Small Entities to Which
the Rule Will Apply or an Explanation
of Why No Such Estimate Is Available

The final rule regulates entities that
are: (1) Producing merchandise in an
NME that is exported to the United
States and is subject to an antidumping
duty order; (2) being individually
examined in an antidumping
proceeding; and (3) claiming that market
economy purchase prices should be
used to value a factor of production in
the calculation of the exporter’s
weighted-average dumping margin and
antidumping duty assessment rate. The
resulting antidumping duty assessment
rate determines the amount of
antidumping duties to be paid by
importers of record of the subject
merchandise imported into the United
States.

Entities which produce and export
merchandise subject to U.S.
antidumping duty orders are rarely U.S.
companies. Some producers and
exporters of subject merchandise do
have U.S. affiliates, some of which may
be considered small entities under the
appropriate Small Business
Administration (SBA) small business
size standard. The Department is not
able to estimate the number of exporters
and producer domestic affiliates which
may be considered small entities, but
anticipates, based on its experience in
these proceedings, that the number will
not be substantial.

Importers may be U.S. or foreign
companies, and some of these entities
may be considered small entities under
the appropriate SBA small business size
standard. There are no means by which
the Department can readily determine
whether or not a substantial number of
small importers will be impacted by this
rule, as the effect of the Department’s
change in methodology will differ from
proceeding to proceeding, on a case-by-
case basis, and the importers depositing
cash deposits and/or paying
antidumping duties will also differ from
proceeding to proceeding.

5. A Description of the Projected
Reporting, Recordkeeping, and Other
Compliance Requirements of the Final
Rule

The final rule will require exporters
or producers to establish on the
administrative record that 85 percent or
more of an input has been purchased
from market economy suppliers from
one or more market economy countries
as a share of total purchases of that
input from all sources (domestic and
foreign) during a particular period of
investigation or administrative review,
if the exporter or producer wishes the
Department to use the weighted-average
purchase price paid to the market
economy supplier(s) to value all of the
input (from all sources). Furthermore,
the final rule will require that exporters
or producers also establish on the
administrative record that the market
economy input at issue was produced in
a market economy, rather than merely
being sold through a market economy
supplier. There will be no additional
reporting or recordkeeping burdens on
U.S. importers as a result of this rule.



46804

Federal Register/Vol. 78, No. 149/Friday, August 2, 2013/Rules and Regulations

6. A Description of the Steps the Agency
Has Taken To Minimize the Significant
Economic Impact on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes, Including a
Statement of the Factual, Policy, and
Legal Reasons for Selecting the
Alternative Adopted in the Final Rule
and Why Each of the Other Significant
Alternatives to the Rule Considered by
the Agency Which Affect the Impact on
Small Entities Was Rejected

As required by 5 U.S.C. 604(a), the
Department’s analysis considered
significant alternatives. The alternatives
which the Department considered are:
(1) The preferred alternative of
modifying 19 CFR 351.408(c)(1) to (a)
establish that if substantially all of an
input is purchased from market
economy suppliers as a share of total
purchases of that input from all sources
during the investigation or review
period, the Department will use the
weighted-average purchase price paid to
market economy suppliers to value all
of the input and (b) require that the
market economy input at issue actually
be produced in one or more market
economy countries, and not just be sold
through market economy countries; (2)
modify the regulation with respect to
(1)(a), but not (1)(b); (3) modify the
regulation with respect to (1)(b), but not
(1)(a); or (4) maintain the status quo
with respect to the valuation of inputs
purchased from a market economy
supplier and paid for in a market
€CoNnomy Currency.

Factors of production for the subject
merchandise will be assigned a value in
the calculation of the weighted-average
dumping margin and antidumping duty
assessment rate, whether the assigned
value is a market economy purchase
price, a surrogate value from a market
economy country, or a combination of
the two. Accordingly, the economic
impact of providing information and
argument to the Department in relation
to the valuation of the factors of
production for entities individually
examined in the Department’s
antidumping proceedings is roughly
equivalent under each of the above-
noted alternatives.

In relation to the possible impact of
the alternatives on the amount of
antidumping duties to be paid by
importers of record of the subject
merchandise, the value of a factor of
production is one of numerous elements
in the calculation of a weighted-average
margin of dumping. Whether a
particular factor value will have any
impact on the resulting weighted-
average dumping margin is not certain.
To the extent that a small U.S. importer

will be economically impacted by this
rule, it will only be through an increase
or decrease in the cash deposits and
duties posted by that importer as a
result in the change of a weighted-
average dumping margin. In those
circumstances where a change in the
value of an input as a result of this
regulatory modification does have an
impact on the weighted-average
dumping margin, the impact to the
small U.S. importer will depend on
whether the publicly sourced value is
higher or lower than the market
economy purchase price(s).

In this regard, the Department is
required by section 773(c)(1)(b) of the
Act to rely on the best information
available for valuing the producer’s
factors of production. The modification
to the regulation addresses the
Department’s concerns that a market
economy input price may not be the
best available information when: (1)
Market economy purchases of an input
are insufficient in proportion to NME
purchases for the Department to
objectively conclude that the purchase
price for the input would have been the
same had the firm purchased solely
from market economy suppliers and (2)
the reported pricing of an NME
produced inputs purchased from a
market economy supplier (or reseller)
can be distorted by NME cost or supply
factors. Accordingly, the Department
considers that the first, preferred
alternative is the only alternative that
fully addresses the Department’s policy
concerns explained in the Background
section of this preamble.

Small Business Compliance Guide

In accordance with Section 212 of the
Small Business Regulatory Enforcement
Fairness Act of 1996, the agency has
published a guide to assist small entities
in complying with the rule. This guide
is available on the Department’s Web
site at http://ia.ita.doc.gov/tlei/
index.html.

Paperwork Reduction Act

This rule does not contain a collection
of information for purposes of the
Paperwork Reduction Act of 1980, as
amended (44 U.S.C. 3501 et seq.).

List of Subjects in 19 CFR Part 351

Administrative practice and
procedure, Antidumping, Business and
industry, Cheese, Confidential business
information, Countervailing duties,
Freedom of information, Investigations,
Reporting and recordkeeping
requirements.

Dated: July 22, 2013.
Paul Piquado,

Assistant Secretary for Import
Administration.

For the reasons stated, 19 CFR part
351 is amended as follows:

PART 351—ANTIDUMPING AND
COUNTERVAILING DUTIES

m 1. The authority citation for 19 CFR
part 351 continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 1202
note; 19 U.S.C. 1303 note; 19 U.S.C. 1671 et
seq.; and 19 U.S.C. 3538.

m 2.In § 351.408, revise paragraph (c)(1)
to read as follows:

§351.408 Calculation of normal value of
merchandise from nonmarket economy
countries.

* * * * *

(C) * x %

(1) Information used to value factors.
The Secretary normally will use
publicly available information to value
factors. However, where a factor is
produced in one or more market
economy countries, purchased from one
or more market economy suppliers and
paid for in market economy currency,
the Secretary normally will use the
price(s) paid to the market economy
supplier(s) if substantially all of the
total volume of the factor is purchased
from the market economy supplier(s).
For purposes of this provision, the
Secretary defines the term
“substantially all” to be 85 percent or
more of the total volume purchased of
the factor used in the production of
subject merchandise. In those instances
where less than substantially all of the
total volume of the factor is produced in
one or more market economy countries
and purchased from one or more market
economy suppliers, the Secretary
normally will weight-average the actual
price(s) paid for the market economy
portion and the surrogate value for the
nonmarket economy portion by their
respective quantities.

* * * * *

[FR Doc. 2013-18547 Filed 8—-1-13; 8:45 am]
BILLING CODE 3510-DS-P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9626]
RIN 1545-BI84

Certain Transfers of Property to
Regulated Investment Companies
[RICs] and Real Estate Investment
Trusts [REITSs]

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations under section 337(d) of the
Internal Revenue Code. These
regulations provide guidance
concerning certain transfers of property
from a C corporation to a Regulated
Investment Company (RIC) or a Real
Estate Investment Trust (REIT). These
regulations will affect the parties to
such transactions.
DATES: Effective Date: These regulations
are effective on August 2, 2013.
Applicability Date: For date of
applicability, see § 1.337(d)-7(£)(2).
FOR FURTHER INFORMATION CONTACT: Grid
Glyer (202) 622—-7530 or Maury Passman
(202) 622-7750 with respect to the
corporate issues, and David H. Kirk
(202) 622—3060 with respect to the
partnership issues (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Background

This document contains an
amendment to 26 CFR Part 1. On April
16, 2012, a notice of proposed
rulemaking (NPRM) concerning certain
transfers of property (converted
property) from a C corporation to a RIC
or a REIT was published in the Federal
Register (REG-139991-08; 77 FR
22516). One written comment was
received and no public hearing was
requested or held. This Treasury
Decision adopts the proposed
regulations with the changes discussed
in this preamble.

Explanation and Summary of
Comments

Section 1.337(d)-7 generally provides
(in paragraphs (a) and (b)(1)) that if
property of a C corporation (the C
corporation transferor) becomes the
property of a RIC or REIT by the
qualification of that C corporation as a
RIC or REIT or by the transfer of assets
of that C corporation to a RIC or REIT
(a conversion transaction), then the RIC
or REIT will be subject to tax on the net

built-in gain in the converted property
under the rules of section 1374 and the
underlying regulations (the general
rule). The general rule, however, does
not apply if the C corporation transferor
makes a “deemed sale election”
provided for under § 1.337(d)-7(c) to
recognize gain and loss as if it sold the
converted property to an unrelated
person at fair market value.

The NPRM proposed to amend
§1.337(d)-7 to provide two exceptions
from the general rule. First, the general
rule would not apply to the extent that
the conversion transaction qualifies for
nonrecognition treatment under either
section 1031 (relating to like-kind
exchanges) or section 1033 (relating to
involuntary conversions) (the exchange
exception). Second, a conversion
transaction in which the C corporation
that owned the converted property is a
tax-exempt entity (within the meaning
of §1.337(d)—4(c)(2)) would not be
subject to the general rule if the tax-
exempt entity would not be subject to
tax (such as under the unrelated
business income tax rules of section
511) on gain resulting from a deemed
sale election had such an election been
made under § 1.337(d)-7(c)(5) (the tax-
exempt exception).

The commenter requested
clarification regarding the application of
the tax-exempt exception. The IRS and
Treasury Department recognize that it
may be unclear whether the tax-exempt
exception applies to a transaction in
which some of the gain resulting from
a deemed sale election would be subject
to tax if such an election were made,
and some of the resulting gain would
not be subject to tax. For example, if a
tax-exempt entity transferred an asset to
a REIT and a portion of the gain
resulting from a deemed sale election
would be subject to tax under section
511, it may be unclear whether the tax-
exempt exception applies to the portion
of the gain that would be exempt from
tax under section 501(a). Under one
interpretation of the proposed
regulations, the tax-exempt exception
would not apply to any of the gain,
including the portion that would be
exempt from tax under section 501(a),
because a portion of the gain would be
subject to tax under section 511.

As noted in the NPRM, the IRS and
Treasury Department believe that the
general rule should not apply to
transfers by tax-exempt entities to the
extent that resulting gain (if any) would
not be subject to tax under some Code
provision were a deemed sale election
made. Accordingly, the final regulations
clarify that the general rule does not
apply to a conversion transaction in
which the C corporation that owned the

converted property is a tax-exempt
entity to the extent that gain would not
be subject to tax under Title 26 of the
United States Code if a deemed sale
election were made. Thus, in the
example described, the tax-exempt
exception applies to the extent the
deemed sale gain with respect to the
converted property would be exempt
from tax under section 501(a) because
that portion of the gain would not be
subject to tax under any Code provision
had a deemed sale election been made.
This is the case even though the tax-
exempt exception does not apply to the
extent the deemed sale gain with respect
to the converted property would be
subject to tax under section 511. This
clarification is made in a new paragraph
in §1.337(d)-7(d).

The commenter also requested
clarification that the exchange exception
applies to certain multi-party like-kind
exchanges of property involving
intermediaries, including “reverse like-
kind exchanges” in which the
replacement property is acquired before
the relinquished property is transferred.
The IRS and Treasury Department
believe that the language of the
exchange exception is sufficiently clear
and operates to exclude from the general
rule any realized gain that is not
recognized by reason of either section
1031 or 1033, regardless of the specific
transactional form. Accordingly, the IRS
and Treasury Department do not believe
that any change to the NPRM is
necessary on this issue.

In addition, the commenter requested
that a new exception to the general rule
be added to address the fact pattern in
which a REIT purchases appreciated
property from a C corporation for cash
or other consideration equal to the
property’s fair market value. According
to the commenter, if the REIT does not
have a continuing relationship with the
C corporation, the REIT would have no
way of knowing the extent to which the
C corporation might not recognize any
gain, whether pursuant to section 1031,
1033, or some other Code provision.
Because the REIT’s basis in property
purchased in an arm’s length
transaction generally is its cost, the
REIT should generally not have any
built-in gain in the converted property.
Thus, the commenter suggested that this
fact pattern should never give rise to a
conversion transaction.

The IRS and Treasury Department
agree with the commenter that a RIC or
REIT that purchases property in an
arm’s length transaction from a C
corporation for an amount of cash equal
to the property’s fair market value
should have a cost basis equal to fair
market value. Thus, if the RIC or REIT
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subsequently were to sell the property at
a gain during the recognition period, the
RIC or REIT should be able to establish
that the gain recognized is not built-in
gain within the meaning of section
1374(d)(3). Accordingly, the IRS and
Treasury Department do not believe that
any change to the NPRM is necessary on
this issue.

Finally, as suggested by the
commenter, a reference in § 1.337(d)—
7(d)(1) of the NPRM is corrected to refer
to section 1033(a)(2) instead of section
1033(b).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. Pursuant to
the Regulatory Flexibility Act (5 U.S.C.
chapter 6), it is hereby certified that
these regulations would not have a
significant economic impact on a
substantial number of small entities.
This certification is based on the fact
that these regulations do not create
additional obligations for, or impose an
economic impact on, small entities.
Instead, these regulations provide an
additional exception to the current
regulations, and thus have a more
limited application to all businesses,
including small businesses, than the
current regulations. Therefore, a
regulatory flexibility analysis is not
required. Pursuant to section 7805(f) of
the Code, the proposed regulations
preceding these regulations were
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business, and no
comments were received.

Drafting Information

The principal authors of these
regulations are Grid Glyer and Maury
Passman of the Office of Associate Chief
Counsel (Corporate). Other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1
Income taxes, Reporting and
recordkeeping requirements.
Adoption of Amendments to the
Regulations
Accordingly, 26 CFR part 1 is
amended as follows:
PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
Section 1.337(d)-7 is also issued under 26
U.S.C. 337(d) * * *

m Par. 2. Section 1.337(d)-7 is amended

by:

lyl. Revising paragraphs (a)(2), (d)(1),

(e), and (f).

m 2. Adding paragraphs (d)(3) and (d)(4).
The revisions and addition read as

follows:

§1.337(d)-7 Tax on property owned by a C
corporation that becomes property of a RIC
or REIT.

(a] EE

(2) Definitions. For purposes of this
section:

(i) C corporation. The term C
corporation has the meaning provided
in section 1361(a)(2) except that the
term does not include a RIC or a REIT.

(ii) Conversion transaction. The term
conversion transaction means the
qualification of a C corporation as a RIC
or REIT or the transfer of property
owned by a C corporation to a RIC or
REIT.

(iii) RIC. The term RIC means a
regulated investment company within
the meaning of section 851(a).

(iv) REIT. The term REIT means a real
estate investment trust within the
meaning of section 856(a).

(v) S corporation. The term S
corporation has the meaning provided
in section 1361(a)(1).

* * * * *

(d) Exceptions—(1) Gain otherwise
recognized. Paragraph (a)(1) of this
section does not apply to any
conversion transaction to the extent that
gain or loss otherwise is recognized on
such conversion transaction by the C
corporation that either qualifies as a RIC
or a REIT or that transfers property to
a RIC or REIT. See, for example, sections
311(b), 336(a), 351(b), 351(e), 356,
357(c), 367, 368(a)(2)(F), 1001, 1031(b),
and 1033(a)(2).

* * * * *

(3) Special rules for like-kind
exchanges and involuntary
conversions.—(i) In general. Paragraph
(a)(1) of this section does not apply to
a conversion transaction to the extent
that a C corporation transfers property
with a built-in gain to a RIC or REIT,
and the C corporation’s gain is not
recognized by reason of either section
1031 or 1033.

(ii) Clarification regarding exchanged
property previously subject to section
1374 treatment. Notwithstanding
paragraph (d)(3)(i) of this section, if, in
a transaction described in paragraph
(d)(3)(i) of this section, a RIC or REIT
surrenders property that was subject to
section 1374 treatment immediately
prior to the transaction, the rules of

section 1374(d)(6) will apply to
continue section 1374 treatment to the
replacement property acquired by the
RIC or REIT in the transaction.

(iii) Examples. The rules of this
paragraph (d)(3) are illustrated by the
following examples. In each of the
examples, X is a REIT, YisaC
corporation, and X and Y are not
related.

Example 1. Section 1031(a) exchange. (i)
Facts. X owned a building that it leased for
commercial use (Property A). Y owned a
building leased for commercial use (Property
B). On January 1, Year 3, Y transferred
Property B to X in exchange for Property A
in a nonrecognition transaction under section
1031(a). Immediately before the exchange,
Properties A and B each had a value of $100,
X had an adjusted basis of $60 in Property
A, Y had an adjusted basis of $70 in Property
B, and X was not subject to section 1374
treatment with respect to Property A.

(ii) Analysis. The transfer of property
(Property B) by Y (a C corporation) to X (a
REIT) is a conversion transaction within the
meaning of paragraph (a)(2)(ii) of this section.
The conversion transaction is a
nonrecognition transaction under section
1031(a) as to Y; thus, Y does not recognize
any of its $30 gain. Therefore, the conversion
transaction is not subject to paragraph (a)(1)
of this section by reason of paragraph (d)(3)(i)
of this section.

Example 2. Section 1031(a) exchange of
section 1374 property. (i) Facts. The facts are
the same as in Example 1, except that X had
acquired Property A in a conversion
transaction in Year 2, and immediately before
the Year 3 exchange X was subject to section
1374 treatment with respect to $25 of net
built-in gain in Property A.

(ii) Analysis. The Year 3 transfer of
Property B by Y to X is a conversion
transaction within the meaning of paragraph
(a)(2)(ii) of this section. The conversion
transaction is a nonrecognition transaction
under section 1031(a) as to Y; thus, Y does
not recognize any of its $30 gain. Therefore,
the Year 3 transfer is not subject to paragraph
(a)(1) of this section by reason of paragraph
(d)(3)(i) of this section. However, X had been
subject to section 1374 treatment with
respect to $25 of net built-in gain in Property
A immediately before the Year 3 transfer, and
X’s basis in Property B is determined (in
whole or in part) by reference to its adjusted
basis in Property A. Accordingly, the rules of
section 1374(d)(6) apply and X is subject to
section 1374 treatment on Property B with
respect to the $25 net built-in gain. See
paragraph (d)(3)(ii) of this section.

Example 3. Section 1031(b) exchange. (i)
Facts. The facts are the same as in Example
1, except that immediately before the Year 3
exchange Property A had a value of $92, and
X transferred Property A and $8 to Y in
exchange for Property B in a nonrecognition
transaction under section 1031(b).

(ii) Analysis. The transfer of Property B by
Y to X is a conversion transaction within the
meaning of paragraph (a)(2)(ii) of this section.
Pursuant to section 1031(b), Y recognizes $8
of its gain. Paragraph (a)(1) of this section
does not apply to the transaction to the
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extent of the $8 gain recognized by Y by
reason of paragraph (d)(1) of this section, or
to the extent of the $22 gain realized but not
recognized by Y by reason of paragraph
(d)(3)(i) of this section.

Example 4. Section 1033(a) involuntary
conversion of property held by a C
corporation transferor. (i) Facts. Y owned
uninsured, improved property (Property 1)
that was involuntarily converted (within the
meaning of section 1033(a)) in a fire. Y sold
Property 1 for $100 to X, which owned an
adjacent property and wanted Property 1 for
use as a parking lot. Y had a $70 basis in
Property 1 immediately before the sale. Y
elected to defer gain recognition under
section 1033(a)(2), and purchased qualifying
replacement property (Property 2) for $100
from an unrelated party prior to the
expiration of the period described in section
1033(a)(2)(B).

(ii) Analysis. The transfer of Property 1 by
Y to X is a conversion transaction within the
meaning of paragraph (a)(2)(ii) of this section.
The conversion transaction (combined with
Y’s purchase of Property 2) is a
nonrecognition transaction under section
1033(a) as to Y; thus, Y does not recognize
any of its $30 gain. Therefore, the conversion
transaction is not subject to paragraph (a)(1)
of this section by reason of paragraph (d)(3)(i)
of this section.

Example 5. Section 1033(a) involuntary
conversion of property held by a REIT. (i)
Facts. X owned property (Property 1). On
January 1, Year 2, Property 1 had a fair
market value of $100 and a basis of $70, and
X was not subject to section 1374 treatment
with respect to Property 1. On that date,
when Property 1 was under a threat of
condemnation, X sold Property 1 to an
unrelated party for $100 (First Transaction).
X elected to defer gain recognition under
section 1033(a)(2), and purchased qualifying
replacement property (Property 2) for $100
from Y (Second Transaction) prior to the
expiration of the period described in section
1033(a)(2)(B).

(ii) Analysis. The transfer of Property 2 by
Y to X in the Second Transaction is a
conversion transaction within the meaning of
paragraph (a)(2)(ii) of this section. The
Second Transaction (combined with the First
Transaction) is a nonrecognition transaction
under section 1033(a) as to X, but not as to
Y. Assume no nonrecognition provision
applied to Y; thus, Y recognized gain or loss
on its sale of Property 2 in the Second
Transaction, and the Second Transaction is
not subject to paragraph (a)(1) of this section
by reason of paragraph (d)(1) of this section.

(4) Special rule if C corporation is a
tax-exempt entity. Paragraph (a)(1) of
this section does not apply to a
conversion transaction in which the C
corporation that owned the converted
property is a tax-exempt entity
described in § 1.337(d)—4(c)(2) to the
extent that gain (if any) would not be
subject to tax under Title 26 of the
United States Code if a deemed sale
election under paragraph (c)(5) of this
section were made.

(e) Special rule for partnerships—(1)
In general. The principles of this section

apply to property transferred by a
partnership to a RIC or REIT to the
extent of any gain or loss in the
converted property that would be
allocated directly or indirectly, through
one or more partnerships, toa C
corporation if the partnership sold the
converted property to an unrelated party
at fair market value on the deemed sale
date (as defined in paragraph (c)(3) of
this section). If the partnership were to
elect deemed sale treatment under
paragraph (c) of this section in lieu of
section 1374 treatment under paragraph
(b) of this section with respect to such
transfer, then any net gain recognized by
the partnership on the deemed sale
must be allocated to the C corporation
partner, but does not increase the
capital account of any partner. Any
adjustment to the partnership’s basis in
the RIC or REIT stock as a result of
deemed sale treatment under paragraph
(c) of this section shall constitute an
adjustment to the basis of that stock
with respect to the C corporation
partner only. The principles of section
743 apply to such basis adjustment.

(2) Example; Transfer by partnership of
property to REIT. (i) Facts. PRS, a partnership
for Federal income tax purposes, has three
partners: TE, a C corporation (within the
meaning of paragraph (a)(2)(i) of this section)
that is also a tax-exempt entity (within the
meaning of § 1.337(d)-4(c)(2)), owns 50
percent of the capital and profits of PRS; A,
an individual, owns 30 percent of the capital
and profits of PRS; and Y, a C corporation
(within the meaning of paragraph (a)(2)(i) of
this section), owns the remaining 20 percent.
PRS owns a building that it leases for
commercial use (Property 1). On January 1,
Year 2, when PRS has an adjusted basis in
Property 1 of $100 and Property 1 has a fair
market value of $500, PRS transfers Property
1 to X, a REIT, in exchange for stock of X in
an exchange described in section 351. PRS
does not elect deemed sale treatment under
paragraph (c) of this section. TE would not
be subject to tax with respect to any gain that
would be allocated to it if PRS had sold
Property 1 to an unrelated party at fair
market value.

(ii) Analysis. The transfer of Property 1 by
PRS to X is a conversion transaction within
the meaning of paragraph (a)(2)(ii) of this
section to the extent of any gain or loss that
would be allocated to any C corporation
partner if PRS sold Property 1 at fair market
value to an unrelated party on the deemed
sale date. TE and Y are C corporations, but
A is not a C corporation within the meaning
of paragraph (a)(2)(i) of this section.
Therefore, the transfer of Property 1 by PRS
to X is a conversion transaction within the
meaning of paragraph (a)(2)(ii) of this section
to the extent of the gain in Property 1 that
would be allocated to TE and Y. Pursuant to
paragraph (d)(4) of this section, paragraph
(a)(1) of this section does not apply to the
extent of the gain that would be allocated to
TE if PRS had sold Property 1 to an unrelated
party at fair market value on the deemed sale

date. If PRS were to sell Property 1 to an
unrelated party at fair market value on the
deemed sale date, PRS would allocate $80 of
built-in gain to Y. Thus, X is subject to
section 1374 treatment on Property 1 with
respect to $80 of built-in gain.

(f) Effective/Applicability date—(1) In
general. Except as provided in
paragraph (f)(2) of this section, this
section applies to conversion
transactions that occur on or after
January 2, 2002. For conversion
transactions that occurred on or after
June 10, 1987, and before January 2,
2002, see §§1.337(d)-5 and 1.337(d)—6.

(2) Special rule. Paragraphs (a)(2),
(d)(1), (d)(3), (d)(4), and (e) of this
section apply to conversion transactions
that occur on or after August 2, 2013.
However, taxpayers may appl
paragraphs (a)(2), (d)(1), (d)(3), (d)(4),
and (e) of this section to conversion
transactions that occurred before August
2, 2013. For conversion transactions that
occurred on or after January 2, 2002 and
before August 2, 2013, see §1.337(d)-7
as contained in 26 CFR part 1 in effect
on April 1, 2013.

Beth Tucker,

Deputy Commissioner for Services and
Enforcement.

Approved: June 25, 2013.
Mark J. Mazur,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2013-18695 Filed 8—1-13; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1

[TD 9627]

RIN 1545-BL04

Mixed Straddles; Straddle-by-Straddle

Identification Under Section
1092(b)(2)(A)(i)(1)

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Temporary regulations.

SUMMARY: This document contains
guidance for those taxpayers electing to
establish a mixed straddle using
straddle-by-straddle identification.
These temporary regulations explain
how to account for unrealized gain or
loss on a position held by a taxpayer
prior to the time the taxpayer
establishes a mixed straddle using
straddle-by-straddle identification. The
text of these temporary regulations also
serves as the text of the proposed
regulations (REG—-112815-12) set forth
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in the Proposed Rules section in this

issue of the Federal Register.

DATES: Effective Date: These regulations

are effective on August 1, 2013.
Applicability Date: For the date of

applicability, see § 1.1092(b)-6T(c).

FOR FURTHER INFORMATION CONTACT:

Elizabeth M. Bouzis or Robert B.

Williams at (202) 622—3950 (not a toll-

free number).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

The Tax Reform Act of 1984 (Pub. L.
98-369, 98 Stat. 494) amended section
1092(b) of the Internal Revenue Code
(Code) to add, among other items, an
election to establish a mixed straddle
using straddle-by-straddle identification
(a section 1092(b)(2) identified mixed
straddle).

On January 24, 1985, the Treasury
Department and the IRS published a
notice of proposed rulemaking by cross-
reference to temporary regulations (50
FR 3351, January 24, 1985). Included in
the temporary regulations was
§1.1092(b)-3T (TD 8008, 1985—1 CB
276), which describes how to account
for a section 1092(b)(2) identified mixed
straddle. In particular, § 1.1092(b)-
3T(b)(6) currently requires that
unrealized gain or loss on a position
that becomes a position in a section
1092(b)(2) identified mixed straddle be
recognized on the day prior to
establishing the section 1092(b)(2)
identified mixed straddle. After filing of
these temporary regulations in the
Federal Register, § 1.1092(b)-3T(b)(6)
will apply to only those section
1092(b)(2) identified mixed straddles
established on or before August 1, 2013.

The approach taken in § 1.1092(b)—
3T(b)(6) is suggested by the legislative
history of section 1092, but it has come
to the attention of the Treasury
Department and the IRS that this
paragraph arguably permits taxpayers to
selectively recognize gains and losses in
inappropriate circumstances and
without market constraints. Thus, for
example, a taxpayer could seek to use
the identified mixed straddle rules in
§1.1092(b)-3T(b)(6) to accelerate a loss
on a position that could not be marked
to market or easily disposed of. When
taxpayers use the section 1092(b)(2)
identified mixed straddle rules to serve
as an alternative to selling or otherwise
disposing of a position, the general rules
governing when gain and loss are
recognized are undermined. The
Treasury Department and the IRS
believe that it is appropriate to act
promptly to prevent these types of
transactions because they represent a

use of section 1092 that was not
intended. Accordingly, these temporary
regulations add a new § 1.1092(b)-6T
and limit the application of § 1.1092(b)—
3T as described in this preamble.
Section 1.1092(b)-6T will apply to all
section 1092(b)(2) identified mixed
straddles established after August 1,
2013.

Section 1.1092(b)-6T provides that
unrealized gain or loss on a position
held prior to establishing a section
1092(b)(2) identified mixed straddle is
taken into account at the time, and has
the character, provided by provisions of
the Code that would apply if the section
1092(b)(2) identified mixed straddle had
not been established, rather than on the
day prior to establishing the section
1092(b)(2) identified mixed straddle as
is required by § 1.1092(b)-3T(b)(6).
Section 1.1092(b)-6T does not,
however, override other provisions that
require the recognition of gain or loss.
Thus, for example, if a taxpayer enters
into a transaction that creates a
constructive sale under section 1259,
the rules of section 1259 continue to
apply. Under § 1.1092(b)-6T, the
provisions of § 1.1092(b)-3T, with the
exception of § 1.1092(b)-3T(b)(6), will
also continue to apply to changes in the
value of a position held after a section
1092(b)(2) identified mixed straddle is
established. As a result, pre-straddle
gain or loss will be accounted for under
other provisions of the Code, while gain
or loss incurred while the straddle is in
place will be accounted for using the
straddle rules in section 1092. Under
§1.1092(b)-6T, the holding period of a
position held prior to establishing a
section 1092(b)(2) identified mixed
straddle will continue to be determined
using the rules in § 1.1092(b)-2T.

It is important to account for pre-
straddle gain and loss separately from
gain and loss on positions while a
straddle is in place. Therefore,
§1.1092(b)-6T will continue to require
the segregation of pre-straddle and
straddle period gain and loss, but it will
do so without requiring current
recognition of unrealized gain and loss.

Section 1.1092(b)-6T will apply to all
section 1092(b)(2) identified mixed
straddles established after August 1,
2013, regardless of when any position
that is a component of the section
1092(b)(2) identified mixed straddle was
purchased or otherwise acquired.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory

assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations. For the applicability of the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) refer to the Special Analyses
section of the preamble to the cross-
reference notice of proposed rulemaking
published in the Proposed Rules section
in this issue of the Federal Register.
Pursuant to section 7805(f) of the Code,
these regulations have been submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on their impact on small
business.

Drafting Information

The principal author of these
regulations is Elizabeth M. Bouzis,
Office of Associate Chief Counsel
(Financial Institutions and Products).
However, other personnel from the
Treasury Department and the IRS
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Amendments to the Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.1092(b)-6T also issued under 26
U.S.C. 1092(b)(1).

Section 1.1092(b)-6T also issued under 26
U.S.C. 1092(b)(2). * =* *

m Par. 2. Section 1.1092(b)-3T is
amended by:
m 1. Revising the paragraph heading of
paragraph (b)(6).
m 2. Adding a new first sentence to
paragraph (b)(6).

The revision and addition read as
follows:

§1.1092(b)-3T Mixed straddles; straddle-
by-straddle identification under section
1092(b)(2)(A)(i)(I) (Temporary).

* * * * *

(b) * ok %

(6) Accrued gain and loss with respect
to positions of a section 1092(b)(2)
identified mixed straddle established on
or before August 1, 2013. The rules of
this paragraph (b)(6) apply to all section
1092(b)(2) identified mixed straddles
established on or before August 1, 2013;
see §1.1092(b)-6T for section 1092(b)(2)
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identified mixed straddles established
after August 1, 2013.* * *

* * * * *

m Par. 3. Section 1.1092(b)-6T is added
to read as follows:

§1.1092(b)-6T Mixed straddles; accrued
gain and loss associated with a position
that becomes part of a section 1092(b)(2)
identified mixed straddle that is established
after August 1, 2013 (Temporary).

(a) In general. Except as otherwise
provided, if one or more positions of a
section 1092(b)(2) identified mixed
straddle were held by the taxpayer on
the day prior to the day the section
1092(b)(2) identified mixed straddle is
established, any unrealized gain or loss
on the day prior to the day the section
1092(b)(2) identified mixed straddle is
established with respect to such
position or positions is taken into
account at the time, and has the
character, provided by the provisions of
the Internal Revenue Code that would
apply to the gain or loss if the section
1092(b)(2) identified mixed straddle
were not established. Unrealized gain or
loss is the difference between the fair
market value of the position or positions
on the day before a section 1092(b)(2)
identified mixed straddle is established
and the taxpayer’s basis in that position
or positions. See § 1.1092(b)-2T for
treatment of holding periods with
respect to such positions. Changes in
value of the position or positions that
occur after the section 1092(b)(2)
identified mixed straddle is established
are accounted for under the other
provisions of § 1.1092(b)-3T.

(b) Examples. Paragraph (a) of this
section may be illustrated by the
following examples. It is assumed in
each example that the positions are the
only positions held directly or
indirectly (through a related person or
flowthrough entity) by an individual
calendar year taxpayer during the
taxable year and no section 1256
contract is substantially identical to an
offsetting non-section 1256 contract. It
is also assumed that any gain or loss
recognized on disposition of any
position in the straddle would be capital
gain or loss.

Example 1. On August 13, 2013, A enters
into a section 1256 contract. As of the close
of the day on August 15, 2013, there is $500
of unrealized loss on the section 1256
contract. On August 16, 2013, A enters into
an offsetting non-section 1256 position and
makes a valid election to treat the straddle as
a section 1092(b)(2) identified mixed
straddle. A continues to hold both positions
of the section 1092(b)(2) identified mixed

straddle on January 1, 2014. Under these
circumstances, A will recognize the $500 loss
on the section 1256 contract that existed
prior to establishing the section 1092(b)(2)
identified mixed straddle on the last business
day of 2013 because the section 1256 contract
would be treated as sold on December 31,
2013, (the last business day of the taxable
year) under section 1256(a). The loss
recognized in 2013 will be treated as 60%
long-term capital loss and 40% short-term
capital loss. All gains and losses occurring
after the section 1092(b)(2) identified mixed
straddle is established are accounted for
under the applicable provisions in
§1.1092(b)-3T.

Example 2. On September 3, 2012, A enters
into a non-section 1256 position. As of the
close of the day on August 22, 2013, there is
$400 of unrealized short-term capital gain on
the non-section 1256 position. On August 23,
2013, A enters into an offsetting section 1256
contract and makes a valid election to treat
the straddle as a section 1092(b)(2) identified
mixed straddle. On September 10, 2013, A
closes out the section 1256 contract at a $500
loss and disposes of the non-section 1256
position, realizing an $875 gain. Under these
circumstances, A has $400 of short-term
capital gain attributable to the non-section
1256 position prior to the day the section
1092(b)(2) identified mixed straddle was
established. The $400 unrealized gain earned
on the non-section 1256 position will be
recognized on September 10, 2013, when the
non-section 1256 position is disposed of. The
gain will be short-term capital gain because,
if the non-section 1256 position had been
disposed of prior to establishing the section
1092(b)(2) identified mixed straddle, the gain
would not have been long-term capital gain.
See §1.1092(b)-2T for rules concerning
holding period. On September 10, 2013, the
gain of $875 on the non-section 1256 position
will be reduced to $475 to take into account
the $400 of unrealized gain when the section
1092(b)(2) identified mixed straddle was
established. The $475 gain on the non-
section 1256 position will be offset by the
$500 loss on the section 1256 contract. The
net loss of $25 from the straddle will be
treated as 60% long-term capital loss and
40% short-term capital loss because it is
attributable to the section 1256 contract.

(c) Effective/applicability date. The
rules of this section apply to all section
1092(b)(2) identified mixed straddles
established after August 1, 2013.

(d) Expiration date. The applicability
of this section expires on August 1,
2016.

Beth Tucker,

Deputy Commissioner for Operations
Support.

Approved: June 16, 2013.
Mark J. Mazur
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2013-18702 Filed 8-1-13; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100 and 165

[Docket No. USCG—-2012-1036]

Safety Zones and Special Local
Regulations; Recurring Marine Events
in Captain of the Port Long Island
Sound Zone

AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
special local regulations for one regatta
and seven safety zones for five fireworks
displays and two swim events in the
Sector Long Island Sound area of
responsibility on the dates and times
listed in the tables below. This action is
necessary to provide for the safety of life
on navigable waterways during the
events. During the enforcement period,
no person or vessel may enter the
regulated area or safety zones without
permission of the Captain of the Port
(COTP) Sector Long Island Sound or
designated representative.

DATES: The regulations in 33 CFR
100.100 and 33 CFR 165.151 will be
enforced during the dates and times that
follow in the SUPPLEMENTARY
INFORMATION section.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Petty Officer Scott
Baumgartner, Waterways Management
Division, U.S. Coast Guard Sector Long
Island Sound; telephone 203—468-4559,
email Scott.A.Baumgartner@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the regulated area
listed in 33 CFR 100.100 and safety
zones listed in 33 CFR 165.151 on the
specified dates and times as indicated in
tables that follow. If the event is delayed
by inclement weather, the regulation
will be enforced on the rain date
indicated in tables below. These
regulations were published in the
Federal Register on May 24, 2013 (78
FR 31402).
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TABLE TO §100.100

1.7 Hartford Dragon Boat Regatta ..........cc.cceee...

e Date: August 17, 2013 from 7:30 a.m. until 5:30 p.m. and August 18,
2013 from 8:30 a.m. until 4:30 p.m.

o Regulated area: All waters of the Connecticut River in Hartford, CT
between the Bulkeley Bridge 41°46°10.10” N, 072°39'56.13” W and
the Wilbur Cross Bridge 41°45’11.67” N, 072°39'13.64” W (NAD 83).

TABLE 1 TO §165.151

8.3 Old Black Point Beach Association Fireworks

8.6 Stamford Fireworks .........cccccecevveeieeeeiiineesinnns

8.8 Ascension Fireworks .......ccccccoeeceveeeeniinicnennns

9.3 Village of Island Park Labor Day Celebration

Fireworks ........cccco......

e Date: August 17, 2013.

e Rain Date: August 18, 2013.

e Time: 8:30 p.m. to 10:30 p.m.

e Location: Waters off Old Black Point Beach East Lyme, CT in ap-
proximate position, 41°17°34.9” N, 072°12’55” W (NAD 83).

e Date: August 29, 2013.

e Rain date: August 30, 2013.

e Time: 8 p.m. to 9:30 p.m.

e Location: Waters of Stamford Harbor, off Kosciuszco Park, Stamford,
CT in approximate position 41°01°48.46” N, 073°32'15.32” W (NAD
83).

e Date: August 17, 2013.

e Rain Date: August 18, 2013.

e Time: 9 p.m. to 10 p.m.

e Location: Waters of the Great South Bay off The Pines, East Fire Is-
land, NY in approximate position 40°40'07.47” N, 073°04’31.73” W
(NAD 83).

e Date: August 31, 2013.

e Rain Date: September 1, 2013.

e Location: Waters off Village of Island Park Fishing Pier, Village
Beach, NY in approximate position 40°36’30.95” N, 073°39'22.23” W
(NAD 83).

TABLE 2 TO § 165.151

1.1 Swim Across the Sound .........cccoevviieeevienen,

1.5 Stonewall SWIM .......ooooiiiiiiiieeceeee e

e Date: August 3, 2013.

e Time: 9 am. to 7 p.m.

e Location: Waters of Long Island Sound, Port Jefferson, NY to Cap-
tain’s Cove Seaport, Bridgeport, CT in approximate positions
40°58'11.71” N, 073°05'51.12” W, north-westerly to the finishing
point at Captain’s Cove Seaport 41°09'25.07” N, 073°12'47.82” W
(NAD 83).

e Date: August 3, 2013.

e Time: 8:30 a.m. until 12:30 p.m.

e Location: All navigable waters of the Great South Bay within a three
mile long and half mile wide box connecting Snedecor Avenue in
Bayport, NY to Porgie Walk in Fire Island, NY. Formed by con-
necting the following points. Beginning at 40°43'40.24” N,
073°03’41.50” W; then to 40°43’40.00” N, 073°03'13.40” W; then to
40°40'04.13 N, 073°0343.81” W; then to 40°4008.30” N,
073°03’17.70” W; and ending at the beginning point 40°43'40.24” N,
073°03'41.5” W (NAD 83).

Under the provisions of 33 CFR
100.100 and 33 CFR 165.151, the
regatta, fireworks displays and swim
events listed above are established as a
special local regulation or safety zones.
During the enforcement period, persons
and vessels are prohibited from entering
into, transiting through, mooring, or
anchoring within the regulated area or
safety zones unless they receive
permission from the COTP or
designated representative.

This notice is issued under authority
of 33 CFR part 100, 33 CFR part 165,
and 5 U.S.C. 552(a). In addition to this
notice in the Federal Register, the Coast

Guard will provide the maritime DEPARTMENT OF HOMELAND
community with advance notification of SECURITY

this enforcement period via the Local

Notice to Mariners or marine Coast Guard

information broadcasts. If the COTP

determines that a regulated area need 33 CFR Part 165

not be enforced for the full duration [Docket No. USCG-2013-0612]
stated in this notice, a Broadcast Notice

to Mariners may be used to grant general RIN 1625-AA00

permission to enter the regulated area.

Dated: July 18, 2013.
E. J. Cubanski,

Captain, U.S. Coast Guard, Captain of the
Port Sector Long Island Sound.

Safety Zone; Motion Picture Filming;
Chicago River; Chicago, IL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

[FR Doc. 2013-18618 Filed 8—1-13; 8:45 am] SUMMARY: The Coast Guard is

BILLING CODE 9110-04-P

establishing three temporary safety
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zones on the Chicago River in Chicago,
IL. These safety zones are intended to
restrict vessels from a portion of the
Chicago River due to the filming of a
motion picture. These temporary safety
zones are necessary to protect the
surrounding public and vessels from the
hazards associated with the stunt work,
rigging, and other hazards involved in
the filming of a motion picture.

DATES: This rule will be enforced with
actual notice from 4 a.m. on July 21,
2013, until August 2, 2013. This rule is
effective in the Code of Federal
Regulations from August 2, 2013, until
9 p.m. on August 31, 2013. This rule
will be enforced intermittently from 4
a.m. to 9 p.m. daily between July 21,
2013, and August 31, 2013.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2013-0612. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, contact or email MST1 Joseph
McCollum, U.S. Coast Guard Sector
Lake Michigan, at 414-747-7148 or
Joseph.P.McCollum@uscg.mil. If you
have questions on viewing the docket,
call Barbara Hairston, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
TFR Temporary Final Rule

A. Regulatory History and Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that

good cause exists for not publishing an
NPRM with respect to this rule because
doing so would be impracticable. The
final details for this event were not
known to the Coast Guard until there
was insufficient time remaining before
the event to publish an NPRM. Thus,
delaying the effective date of this rule to
wait for a comment period to run would
be impracticable because it would
inhibit the Coast Guard’s ability to
protect spectators and vessels from the
hazards associated with the filming of a
motion picture, which are discussed
further below.

Under 5 U.S.C. 553(d)(3), The Coast
Guard finds that good cause exists for
making this temporary rule effective less
than 30 days after publication in the
Federal Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30 day notice period to run
would be impracticable and contrary to
the public interest.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and limited
access areas: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191,
195; 33 CFR 1.05-1, 6.04—1, 6.04—6,
160.5; Public Law 107-295, 116 Stat.
2064; Department of Homeland Security
Delegation No. 0170.1.

From July 21, 2013, until August 31,
2013, the Coast Guard anticipates that
Rozar Pictures, LLC will film scenes for
a motion picture on the Chicago River.
In late July, stunt work involving wire-
suspension is expected to be filmed at
the West Lake Street Bridge on the
South Branch of the Chicago River. In
August, Rozar Pictures, LLC is expected
to film the length of the Main Branch of
the Chicago River using a low-flying
helicopter and/or multiple boats. Also
in August, stunts and special effects
involving an inflatable boat and two
helicopters are expected to be filmed in
the vicinity of the North Lake Shore
Drive Bridge on the Main Branch of the
Chicago River.

The Captain of the Port, Lake
Michigan, has determined that this
filming event—with associated stunts,
boats, and helicopters—will pose a
significant risk to public safety and
property. Such hazards include the
collision of stunt, film, and spectator
vessels in a congested area.

Because of the possibility of bad
weather on one or more of the filming
days listed above, and considering the
unpredictability involved in filming
stunt work, this rule was written with
a wider range of dates and times to give
the Coast Guard flexibility to
accommodate changes in the film

schedule between July 21 and August
21.

C. Discussion of the Final Rule

With the aforementioned hazards in
mind, the Captain of the Port, Lake
Michigan, has determined that three
temporary safety zones are necessary to
ensure the safety of persons and vessels
during the filming of a motion picture
on the Chicago River. These zones are
effective from 4 a.m. on July 21, 2013,
until 9 p.m. on August 31, 2013. During
this date range, these safety zones will
be enforced during the time of filming
and associated stunt work, between 4
a.m. to 9 p.m. The Coast Guard
anticipates that no more than one safety
zone will be enforced on a given day.
The Goast Guard will issue a Broadcast
Notice to Mariners to provide the public
with advanced notice of those days that
these safety zones will be enforced. The
Coast Guard on-scene Captain of the
Port Representative will provide actual
notice on-scene.

Three safety zones will be established
as follows:

(1) All waters of the Chicago River
within a 150-yard radius of the West
Lake Street Bridge in position 41°53'8.6”
N, 087°38’15.9” W (NAD 83).

(2) All waters of the Chicago River
and Lake Michigan within a 150-yard
radius of a position in the vicinity of the
North Lake Shore Drive bridge at
41°53’18.8” N, 087°36743.1” W (NAD
83).

(3) All waters of the Chicago River
from the West Lake Street Bridge in
position 41°53’8.6” N, 087°38'15.9” W,
then north to an imaginary line
connecting positions 41°53’11.6” N,
087°38720.5” W and 41°53'14.0” N,
087°38717.2” W, then east along the
main branch of the river to a position of
41°53"19” N, 087°36’33” W (NAD 83) in
the vicinity of the North Lake Shore
Drive Bridge.

Entry into, transiting, or anchoring
within the safety zones is prohibited
unless authorized by the Captain of the
Port, Lake Michigan, or his designated
on-scene representative. The Captain of
the Port or his designated on-scene
representative may be contacted via
VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of


http://www.regulations.gov
http://www.regulations.gov
mailto:Joseph.P.McCollum@uscg.mil

46812 Federal Register/Vol.

78, No. 149/Friday, August 2, 2013/Rules and Regulations

Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not “significant” under the
regulatory policies and procedures of
the Department of Homeland Security.

We conclude that this rule is not a
significant regulatory action because we
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zones created by this rule will be small
and enforced during for a limited time
on a limited number of days in July and
August. Under certain conditions,
moreover, vessels may still transit
through the safety zones when
permitted by the Captain of the Port.
Furthermore, the Coast Guard
anticipates that only one of the three
safety zones will be enforced on each
day.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this temporary rule on
small entities. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities. This rule will affect the
following entities, some of which might
be small entities: The owners or
operators of vessels intending to transit
or anchor in a portion of the Chicago
River during the times in which the
safety zones are enforced in July and
August, 2013.

These safety zones will not have a
significant economic impact on a
substantial number of small entities for
the reasons cited in the Regulatory
Planning and Review section.
Additionally, before the enforcement of
these zones, we would issue local
Broadcast Notice to Mariners so vessel
owners and operators can plan
accordingly.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions

concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference With Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
With Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and,
therefore it is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
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Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.
m 2. Add § 165.T09-0612 to read as
follows:

§165.T09-0612 Safety Zone; Motion
picture filming; Chicago River; Chicago, IL.
(a) Safety Zones. The following are

designated as safety zones:

(1) All waters of the Chicago River
within a 150-yard radius of the West
Lake Street Bridge in position 41°53’8.6”
N, 087°38’15.9” W (NAD 83).

(2) All waters of the Chicago River
and Lake Michigan within a 150-yard
radius of a position in the vicinity of the
North Lake Shore Drive bridge at
41°53'18.8” N, 087°36'43.1” W (NAD
83).

(3) All waters of the Chicago River
from the West Lake Street Bridge in
position 41°53’8.6” N, 087°38'15.9” W,
then north to an imaginary line
connecting positions 41°53'11.6” N,
087°38720.5” W and 41°53'14.0” N,
087°38717.2” W, then east along the
main branch of the river to a position of
41°53"19” N, 087°36’33” W (NAD 83) in
the vicinity of the North Lake Shore
Drive Bridge.

(b) Effective and Enforcement Period.
These zones are effective from July 21,
2013, until August 31, 2013. These
zones will be enforced on intermittent
dates between July 21 through August
31, 2013.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within these safety zones is
prohibited unless authorized by the
Captain of the Port, Lake Michigan or
his designated on-scene representative.

(2) These safety zones are closed to all
vessel traffic, except as may be
permitted by the Captain of the Port,
Lake Michigan or his designated on-
scene representative.

(3) The “on-scene representative” of
the Captain of the Port, Lake Michigan
is any Coast Guard commissioned,
warrant or petty officer who has been
designated by the Captain of the Port,
Lake Michigan to act on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zones shall
contact the Captain of the Port, Lake
Michigan or his on-scene representative
to obtain permission to do so. The
Captain of the Port, Lake Michigan or
his on-scene representative may be
contacted via VHF Channel 16. Vessel
operators given permission to enter or
operate in the safety zones must comply
with all directions given to them by the
Captain of the Port, Lake Michigan, or
his on-scene representative.

Dated: July 18, 2013.
M. W. Sibley,

Captain, U.S. Coast Guard, Captain of the
Port, Lake Michigan.

[FR Doc. 2013-18617 Filed 8—-1-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket No. USCG-2013-0613]

RIN 1625-AA00

Safety Zone; Evening on the Bay
Fireworks; Sturgeon Bay, WI

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone in
Sturgeon Bay, WI. This temporary safety
zone will restrict vessels from a portion
of Sturgeon Bay due to a fireworks
display. This temporary safety zone is
necessary to protect the surrounding
public and vessels from the hazards
associated with the fireworks display.
DATES: This rule is effective from 8 p.m.
until 10 p.m. on August 3, 2013.
ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2013-0613. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the

Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
rule, contact or email MST1 Joseph
McCollum, U.S. Coast Guard Sector
Lake Michigan, at 414-747-7148 or
Joseph.P.McCollum@uscg.mil. If you
have questions on viewing the docket,
call Barbara Hairston, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
TFR Temporary Final Rule

A. Regulatory History and Information

This fireworks display is currently
listed within 33 CFR 165.929(a)(55) as
being located in position 44°49°33” N,
087°22’26” W. However, the Coast
Guard was informed that this year’s
display will be launched from a barge in
the vicinity of the Highway 42/57
bridge. Thus, the Coast Guard is issuing
this temporary final rule to ensure that
a safety zone is established around this
year’s launch position.

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing an
NPRM with respect to this rule because
doing so is impracticable. The final
details for this event were not known to
the Coast Guard until there was
insufficient time remaining before the
event to publish an NPRM. Thus,
delaying the effective date of this rule to
wait for a comment period to run would
be impracticable and because it would
inhibit the Coast Guard’s ability to
protect spectators and vessels from the
hazards associated with a maritime
fireworks display, which are discussed
further below.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this temporary rule effective less
than 30 days after publication in the
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Federal Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30 day notice period to run
would be impracticable and contrary to
the public interest.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
regulated navigation areas and limited
access areas: 33 U.S.C. 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191,
195; 33 CFR 1.05-1, 6.04-1, 6.04-6,
160.5; Public Law 107-295, 116 Stat.
2064; Department of Homeland Security
Delegation No. 0170.1.

On August 3, 2013, the Sturgeon Bay
Yacht Club will host the annual Evening
on the Bay fireworks display. The Coast
Guard anticipates a large number of
spectators to congregate around the
launch position during the display. The
Captain of the Port, Lake Michigan, has
determined that this fireworks display
will pose a significant risk to public
safety and property. Such hazards
include falling debris, flaming debris,
and collisions among spectator vessels.

C. Discussion of the Final Rule

With the aforementioned hazards in
mind, the Captain of the Port, Lake
Michigan, has determined that this
temporary safety zone is necessary to
ensure the safety of persons and vessels
during the fireworks display in Sturgeon
Bay. This zone is effective and will be
enforced from 8 p.m. until 10 p.m. on
August 3, 2013.

The safety zone will encompass all
waters of Sturgeon Bay within the arc of
a circle with a 280-foot radius from the
fireworks launch site located on a barge
in approximate position 44°49'18.57” N,
087°2122.19” W (NAD 83). Entry into,
transiting, or anchoring within the
safety zone is prohibited unless
authorized by the Captain of the Port,
Lake Michigan, or his designated on-
scene representative. The Captain of the
Port or his designated on-scene
representative may be contacted via
VHF Channel 16.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and

does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders. It is not “significant”” under the
regulatory policies and procedures of
the Department of Homeland Security.

We conclude that this rule is not a
significant regulatory action because we
anticipate that it will have minimal
impact on the economy, will not
interfere with other agencies, will not
adversely alter the budget of any grant
or loan recipients, and will not raise any
novel legal or policy issues. The safety
zone created by this rule will be small
and enforced for only one day in
August. Under certain conditions,
moreover, vessels may still transit
through the safety zone when permitted
by the Captain of the Port.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
the impact of this rule on small entities.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.
This rule will affect the following
entities, some of which might be small
entities: The owners or operators of
vessels intending to transit or anchor in
a portion of Sturgeon Bay on August 3,
2013.

This safety zone will not have a
significant economic impact on a
substantial number of small entities for
the reasons cited in the Regulatory
Planning and Review section.
Additionally, before the enforcement of
the zone, we would issue local
Broadcast Notice to Mariners so vessel
owners and operators can plan
accordingly.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business

Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the “For Further
Information Contact” section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference With Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
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minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
establishment of a safety zone and,
therefore it is categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the

docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04-6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T09-0613 to read as
follows:

§165.T09-0613 Safety Zone; Evening on
the Bay Fireworks; Sturgeon Bay, WI.

(a) Location. The safety zone will
encompass all waters of Sturgeon Bay
within the arc of a circle with a 280-foot
radius from the fireworks launch site
located on a barge in approximate
position 44°49°18.57” N, 087°21'22.19”
W (NAD 83).

(b) Effective and enforcement period.
This rule is effective and will be
enforced from 8 p.m. until 10 p.m. on
August 3, 2013.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
Captain of the Port, Lake Michigan or
his designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the Captain of the Port,
Lake Michigan or his designated on-
scene representative.

(3) The “on-scene representative” of
the Captain of the Port, Lake Michigan
is any Coast Guard commissioned,
warrant or petty officer who has been
designated by the Captain of the Port,
Lake Michigan to act on his behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone shall
contact the Captain of the Port, Lake
Michigan or his on-scene representative
to obtain permission to do so. The

TABLE 1

Captain of the Port, Lake Michigan or
his on-scene representative may be
contacted via VHF Channel 16. Vessel
operators given permission to enter or
operate in the safety zone must comply
with all directions given to them by the
Captain of the Port, Lake Michigan, or
his on-scene representative.

Dated: July 18, 2013.
M. W. Sibley,

Captain, U.S. Coast Guard, Captain of the
Port, Lake Michigan.

[FR Doc. 2013—-18614 Filed 8—1-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—2013-0606]

Safety Zone; Fireworks Event in
Captain of the Port New York Zone
AGENCY: Coast Guard, DHS.

ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
safety zones in the Captain of the Port
New York Zone on the specified dates
and times. This action is necessary to
ensure the safety of vessels and
spectators from hazards associated with
fireworks displays. During the
enforcement period, no person or vessel
may enter the safety zones without
permission of the Captain of the Port.
DATES: The regulation for the safety
zones described in 33 CFR 165.160 will
be enforced on the dates and times
listed in the supplementary information
section that follows.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Lieutenant Junior Grade
Kristopher Kesting, Coast Guard;
telephone 718-354—4154, email
Kristopher.R.Kesting@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zones
listed in 33 CFR 165.160 on the
specified dates and times as indicated in
Table 1 below. This regulation was
published in the Federal Register on
November 9, 2011 (76 FR 69614).

1. Wolfe’s Pond Fireworks, Wolfe’s Pond Park, Staten Island Safety

Zone, 33 CFR 165.160(2.12).

e Launch site: A barge located in approximate position 40°30'52.1” N,

074°10'58.8” W (NAD 1983), approximately 540 yards east of
Wolfe’s Pond Park. The Safety Zone is a 500-yard radius from the

barge.

e Date: August 30, 2013.
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TABLE 1—Continued

2. Scripps Network Fireworks, Pier 60 Hudson
CFR 165.160(5.1).

River Safety Zone, 33 |

the barge.

e Time: 8:30 p.m.—10:00 p.m.

Launch site: A barge located in approximate position 40°44'49” N,
074°01’02” W (NAD 1983), approximately 500 yards west of Pier 60,
Manhattan, New York. This Safety Zone is a 360-yard radius from

e Date: October 18, 2013.
e Time: 8:15 p.m.—9:27 p.m.

Under the provisions of 33 CFR
165.160, a vessel may not enter the
regulated area unless given express
permission from the COTP or the
designated representative.

Spectator vessels may transit outside
the regulated area but may not anchor,
block, loiter in, or impede the transit of
other vessels. The Coast Guard may be
assisted by other Federal, State, or local
law enforcement agencies in enforcing
this regulation.

This notice is issued under authority
of 33 CFR 165.160(a) and 5 U.S.C.
552(a). In addition to this notice in the
Federal Register, the Coast Guard will
provide mariners with advanced
notification of enforcement periods via
the Local Notice to Mariners and marine
information broadcasts. If the COTP
determines that the regulated area need
not be enforced for the full duration
stated in this notice, a Broadcast Notice
to Mariners may be used to grant general
permission to enter the regulated area.

Dated: July 17, 2013.
G. Loebl,

Captain, U.S. Coast Guard, Captain of the
Port New York.

[FR Doc. 2013-18615 Filed 8—1-13; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2011-0658; FRL-9840-9]

Approval and Promulgation of Air
Quality Implementation Plans; State of
Colorado; Second Ten-Year Carbon
Monoxide Maintenance Plan for
Greeley

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct Final Rule.

SUMMARY: EPA is taking direct final
action approving a State
Implementation Plan (SIP) revision
submitted by the State of Colorado. On
March 31, 2010, the Governor of
Colorado’s designee submitted to EPA a
Clean Air Act (CAA) section 175A(b)
second 10-year maintenance plan for the
Greeley area for the carbon monoxide

(CO) National Ambient Air Quality
Standard (NAAQS). This limited
maintenance plan (LMP) addresses
maintenance of the CO NAAQS for a
second 10-year period beyond the
original redesignation. This action is
being taken under sections 110 and
175A of the CAA.

DATES: This rule is effective on October
1, 2013 without further notice, unless
EPA receives adverse comment by
September 3, 2013. If adverse comment
is received, EPA will publish a timely
withdrawal of the direct final rule in the
Federal Register informing the public
that the rule will not take effect.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2011-0658, by one of the
following methods:

o http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

o Email: clark.adam@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Carl Daly, Director, Air
Program, EPA, Region 8, Mailcode 8P-
AR, 1595 Wynkoop Street, Denver,
Colorado 80202-1129.

e Hand Delivery: Carl Daly, Director,
Air Program, EPA, Region 8, Mailcode
8P-AR, 1595 Wynkoop, Denver,
Colorado 80202—1129. Such deliveries
are only accepted Monday through
Friday, 8:00 a.m. to 4:30 p.m., excluding
federal holidays. Special arrangements
should be made for deliveries of boxed
information.

Instructions: Direct your comments to
Docket ID No. EPA-R08—OAR-2011—
0658. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or email. The
http://www.regulations.gov Web site is

an “anonymous access’’ system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an email comment directly
to EPA, without going through http://
www.regulations.gov, your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional instructions on
submitting comments, go to Section I.
General Information of the
SUPPLEMENTARY INFORMATION section of
this document.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Program, EPA Region 8,
Mailcode 8P-AR, 1595 Wynkoop,
Denver, Colorado 80202-1129. EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8:00 a.m. to
4:00 p.m., excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Adam Clark, Air Program, EPA, Region
8, Mailcode 8P-AR, 1595 Wynkoop,
Denver, Colorado 80202-1129, (303)
312-7104, clark.adam@epa.gov.

SUPPLEMENTARY INFORMATION:


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:clark.adam@epa.gov
mailto:clark.adam@epa.gov

Federal Register/Vol. 78, No. 149/Friday, August 2, 2013/Rules and Regulations

46817

Table of Contents

I. General Information

1I. Background

III. What was the State’s process?

IV. EPA’s Evaluation of the Revised Greeley
Maintenance Plan

V. Final Action

VI. Statutory and Executive Order Review

Definitions

For the purpose of this document, we
are giving meaning to certain words or
initials as follows:

(i) The words or initials Act or CAA
mean or refer to the Clean Air Act,
unless the context indicates otherwise.

(ii) The words EPA, we, us or our
mean or refer to the United States
Environmental Protection Agency.

(iii) The initials SIP mean or refer to
State Implementation Plan.

(iv) The words Colorado and State
mean the State of Colorado.

I. General Information

A. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through http://
www.regulations.gov or email. Clearly
mark the part or all of the information
that you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for Preparing Your Comments.
When submitting comments, remember
to:

a. Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

b. Follow directions—The agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

c. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

d. Describe any assumptions and
provide any technical information and/
or data that you used.

e. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

f. Provide specific examples to
illustrate your concerns, and suggest
alternatives.

g. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

h. Make sure to submit your
comments by the comment period
deadline identified.

II. Background

Under the CAA Amendments of 1990,
the Greeley area was designated as
nonattainment and classified as a “not
classified” CO area because it had been
designated as nonattainment before
November 15, 1990, but had not
violated the CO NAAQS in 1988 and
1989 (56 FR 56694, November 6, 1991).
On September 16, 1997, the Governor of
Colorado submitted to EPA a request to
redesignate the Greeley CO
nonattainment area to attainment for the
CO NAAQS. Along with this request,
the Governor submitted a CAA section
175A(a) maintenance plan which
demonstrated that the area would
maintain the CO NAAQS for the first 10
years following our approval of the
redesignation request. We approved the
State’s redesignation request and 10-
year maintenance plan on March 10,
1999 (64 FR 11775).

On June 20, 2003, the Governor of
Colorado submitted to EPA a revised
Greeley CO maintenance plan to justify
removal of Colorado’s motor vehicle
emissions inspection program and
oxygenated fuels program from the plan;
the revised plan demonstrated
maintenance of the CO NAAQS in the
Greeley area through 2015 without the
motor vehicle emissions inspection
program and oxygenated fuels program.
At that time, the State also submitted
revisions to Colorado Air Quality
Control Commission (AQCC) Regulation
No. 11, “Motor Vehicle Emissions
Inspection Program,” and AQCC
Regulation No. 13, “Oxygenated Fuels
Program,” to effectuate the removal of
both of these programs from the SIP for
the Greeley area. The 2003 maintenance
plan submittal also included
transportation conformity budgets for
various years through 2015. We
approved all of these changes into the
SIP on August 19, 2005 (70 FR 48650).

Eight years after an area is
redesignated to attainment, CAA section
175A(b) requires the state to submit a
subsequent maintenance plan to EPA,
covering a second 10-year period.? This
second 10-year maintenance plan must
demonstrate continued maintenance of

11n this case, the initial maintenance period
extended through 2009. Thus, the second 10-year
period extends through 2019.

the applicable NAAQS during this
second 10-year period. To fulfill this
requirement of the Act, the Governor of
Colorado’s designee submitted the
second 10-year Greeley CO maintenance
plan (hereafter, “revised Greeley
Maintenance Plan’’) to us on March 31,
2010. With this action, we are approving
the revised Greeley Maintenance Plan.
The 8-hour CO NAAQS—9.0 ppm—is
attained when such value is not
exceeded more than once a year. 40 CFR
50.8(a)(1). The Greeley area has attained
the 8-hour CO NAAQS from 1988 to the
present.2 In October 1995, EPA issued
guidance that provided nonclassifiable
CO nonattainment areas the option of
using a less rigorous “‘limited
maintenance plan” (LMP) option to
demonstrate continued attainment and
maintenance of the CO NAAQS.3
According to this guidance, areas that
can demonstrate design values at or
below 7.65 ppm (85% of exceedance
levels of the 8-hour CO NAAQS) for
eight consecutive quarters qualify to use
an LMP. The area qualified for and used
EPA’s LMP option for the first 10-year
maintenance plan (64 FR 11775, March
10, 1999), but the State was not able to
use the LMP option for the plan revision
that it submitted in 2003.4 For the
revised Greeley Maintenance Plan the
State again used the LMP option to
demonstrate continued maintenance of
the CO NAAQS in the Greeley area. We
have determined that the Greeley area
qualifies for the LMP option for this
plan revision because the maximum
design value for the most recent eight
consecutive quarters with certified data
at the time the State adopted the plan
(years 2007 and 2008) was 2.4 ppm.5

III. What was the State’s Process?

Section 110(a)(2) of the CAA requires
that a state provide reasonable notice
and public hearing before adopting a
SIP revision and submitting it to us.

The Colorado AQCC held a public
hearing for the revised Greeley
Maintenance Plan on December 17,
2009. The AQCC adopted the revised
maintenance plan directly after the
hearing. The Governor’s designee

2The Greeley area has never exceeded the 1-hour
CO standard of 35 ppm.

3Memorandum “Limited Maintenance Plan
Option for Nonclassifiable CO Nonattainment
Areas” from Joseph W. Paisie, Group Leader, EPA
Integrated Policy and Strategies Group, to Air
Branch Chiefs, October 6, 1995 (hereafter referred
to as “LMP Guidance”).

4For a more detailed explanation, see 70 FR
28234 (May 17, 2005).

5 See Table 1 below. Additionally, according to
the LMP guidance, an area using the LMP option
must continue to have a design value ““at or below
7.65 ppm until the time of final EPA action on the
redesignation.” Table 1, below, demonstrates that
the area meets this requirement.
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submitted the revised plan to EPA on
March 31, 2010.

We have evaluated the SIP revision
and have determined that the State met
the requirements for reasonable notice
and public hearing under section
110(a)(2) of the CAA. On September 30,
2010, by operation of law under CAA
section 110(k)(1)(B), the SIP revision
was deemed to have met the minimum
“completeness” criteria found in 40
CFR part 51, appendix V.

IV. EPA’s Evaluation of the Revised
Greeley Maintenance Plan

The following are the key elements of
an LMP for CO: Emission Inventory,
Maintenance Demonstration,
Monitoring Network/Verification of
Continued Attainment, Contingency
Plan, and Conformity Determinations.
Below, we describe our evaluation of
each of these elements as it pertains to
the revised Greeley Maintenance Plan.

A. Emission Inventory

The revised Greeley Maintenance
Plan contains an emission inventory for
the base year 2007. The emission
inventory is a list, by source category, of
the air contaminants directly emitted
into the Greeley CO maintenance area
on a typical winter day in 2007.6 The
data in the emission inventory were
developed using EPA-approved
emissions modeling methods. The State
provided a more detailed description of
the 2007 inventory in its Technical
Support Document (TSD) for the revised
Greeley Maintenance Plan.? Included in
this inventory are commercial cooking,
fuel combustion, highway vehicle
exhaust, oil and gas sources, non-road
mobile sources, railroads, structure
fires, woodburning, and non-oil-and-gas
point sources. The revised maintenance
plan and TSD contain detailed emission
inventory information that was prepared
in accordance with EPA guidance and is
acceptable to us.?

B. Maintenance Demonstration

EPA considers the maintenance
demonstration requirement to be
satisfied for areas that qualify for and
are using the LMP option. As mentioned
above, a maintenance area is qualified to
use the LMP option if that area’s
maximum 8-hour CO design value for
eight consecutive quarters does not
exceed 7.65 ppm (85% of the CO

6 Violations of the CO NAAQS are most likely to
occur on winter weekdays.

7 The TSD for the revised Greeley Maintenance
Plan can be found in the docket for this action.

8 See “Procedures for Processing Requests To
Redesignate Areas To Attainment,” from John
Calcagni, Director, Air Quality Management
Division, EPA, September 4, 1992.

NAAQS). EPA maintains that if an area
begins the maintenance period with a
design value no greater than 7.65 ppm,
the applicability of prevention of
significant deterioration requirements,
the control measures already in the SIP,
and federal measures should provide
adequate assurance of maintenance over
the 10-year maintenance period.
Therefore, EPA does not require areas
using the LMP option to project
emissions over the maintenance period.
Because CO design values in the Greeley
area are consistently well below the
LMP threshold (See Table 1 below), the
State has adequately demonstrated that
the Greeley area will maintain the CO
NAAQS into the future.

TABLE 1—8-HOUR CO DESIGN
VALUES FOR GREELEY, COLORADO

Design value (ppm) * Year

2004
2005
2006
2007
2008
2009
2010
2011
2012

*Design Values were derived from the EPA
AirData Web site (http:.//www.epa.gov/airdata/).

C. Monitoring Network/Verification of
Continued Attainment

In the revised Greeley Maintenance
Plan, the State commits to continuing
operation of an air quality monitoring
network in accordance with 40 CFR Part
58 to verify continued attainment of the
CO NAAQS. The State also commits to
conducting an annual review of the air
quality surveillance system in
accordance with 40 CFR 58.10.
Additionally, the plan indicates that if
measured mobile source parameters
change significantly over time, the State
will perform appropriate studies to
determine whether additional and/or re-
sited monitors are necessary. We are
approving these commitments as
satisfying the relevant requirements.

D. Contingency Plan

Section 175A(d) of the CAA requires
that a maintenance plan include
contingency provisions to promptly
correct any violation of the NAAQS that
occurs after redesignation of an area. To
meet this requirement, the State has
indentified appropriate contingency
measures along with a schedule for the
development and implementation of
such measures.

As stated in the revised Greeley
Maintenance Plan, the contingency
measures will be triggered by a violation

of the CO NAAQS. No more than 60
days after notification from the Colorado
Air Pollution Control Division (APCD)
that a violation of the CO NAAQS has
occurred, the North Front Range
Metropolitan Planning Organization
(NFRMPO), in conjunction with the
APCD, AQCC, and local governments,
will initiate a subcommittee process to
begin evaluating potential contingency
measures. The subcommittee will
present recommendations within 120
days of notification, and the
recommended contingency measures
will be presented to the AQCC within
180 days of notification. The AQCC will
then hold a public hearing to consider
the contingency measures
recommended by the subcommittee
along with any other contingency
measures the AQCC believes may be
appropriate to effectively address the
violation. The necessary contingency
measures will be adopted and
implemented within one year after a
violation occurs.

The potential contingency measures
that are identified in the revised Greeley
CO maintenance plan include, but are
not limited to: (1) A federally
enforceable enhanced vehicle
inspection and maintenance program;
(2) a 2.7% oxygenated gasoline program,
as set forth in AQCC Regulation Number
13 as of September 2009; (3) re-
establishing nonattainment new source
review permitting for stationary sources;
and (4) wood burning restrictions.

We find that the contingency
measures provided in the revised
Greeley Maintenance Plan are sufficient
and meet the requirements of section
175A(d) of the CAA.

E. Transportation Conformity

Transportation conformity is required
by section 176(c) of the CAA.
Conformity to a SIP means that
transportation activities will not
produce new air quality violations,
worsen existing violations, or delay
timely attainment of the NAAQS (CAA
176(c)(1)(B)). EPA’s conformity rule at
40 CFR part 93 requires that
transportation plans, programs and
projects conform to SIPs and establish
the criteria and procedures for
determining whether or not they
conform. To effectuate its purpose, the
conformity rule requires a
demonstration that emissions from the
Regional Transportation Plan (RTP) and

9 A State-only enhanced inspection and
maintenance program is already required for the
Greeley area as part of the State’s “Ozone Action
Plan.” However, this existing program is not
federally enforceable, and could be discontinued by
the State without regard to the Greeley CO
maintenance plan.
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the Transportation Improvement
Program (TIP) are consistent with the
motor vehicle emission budget (MVEB)
contained in the control strategy SIP
revision or maintenance plan (40 CFR
93.101, 93.118, and 93.124). A MVEB is
defined as the level of mobile source
emissions of a pollutant relied upon in
the attainment or maintenance
demonstration to attain or maintain
compliance with the NAAQS in the
nonattainment or maintenance area.!?

Under the LMP guidance, emissions
budgets generally are treated as not
constraining for the length of the
maintenance period. While EPA’s LMP
guidance does not exempt an area from
the need to affirm conformity, it
explains that the area may demonstrate
conformity without submitting a MVEB.
According to the LMP guidance, it is
unreasonable to expect that an LMP area
will experience so much growth in that
period that a violation of the CO
NAAQS would result.’* However, the
CO maintenance plan for Greeley that
we approved in 2005 (70 FR 48650)
contains MVEBs for 2010 through 2014
(62 tons per day of CO), and for 2015 (60
tons per day of CO), and the State did
not revise or remove these MVEBs from
the SIP. Under our conformity
regulations, consistency with those
MVEBs must continue to be
demonstrated as long as such years are
within the timeframe of the
transportation plan. See 40 CFR
93.118(b)(2)(i) and (d)(2).12

When those years are no longer
within the timeframe of the
transportation plan, there will no longer
be a need to demonstrate conformity
with any MVEB for the Greeley CO
maintenance area, for the reasons
described in our LMP guidance. From
that point forward, all actions that
require conformity determinations for
the Greeley CO maintenance area under
our conformity rule provisions will be
considered to have already satisfied the
regional emissions analysis and ““budget

10 Further information concerning EPA’s
interpretations regarding MVEBs can be found in
the preamble to EPA’s November 24, 1993,
transportation conformity rule (see 58 FR 62193—
62196).

11 LMP Guidance at 4. October 6, 1995.

12 As required by our transportation conformity
adequacy process, we made a finding in a March
4, 2011 letter to the Colorado Department of Public
Health and Environment (CDPHE) that the revised
Greeley Maintenance Plan was adequate for
transportation conformity purposes. This finding
was based substantially on the fact that the Greeley
CO maintenance area meets the LMP criteria, and
is therefore not required to project future emissions.
In a Federal Register notice dated August 2, 2011,
we notified the public of our finding that the
revised Greeley Maintenance Plan was adequate for
transportation conformity purposes (see 76 FR
46288). This adequacy determination became
effective on August 17, 2011.

test” requirements in 40 CFR 93.118
because of our approval of the Greeley
CO LMP.

However, since LMP areas are still
maintenance areas, certain aspects of
transportation conformity
determinations still will be required for
transportation plans, programs and
projects. Specifically, for such
determinations, RTPs, TIPs and
transportation projects still will have to
demonstrate that they are fiscally
constrained (40 CFR 93.108) and meet
the criteria for consultation and
Transportation Control Measure (TCM)
implementation in the conformity rule
provisions (40 CFR 93.112 and 40 CFR
93.113, respectively). In addition,
projects in LMP areas still will be
required to meet the applicable criteria
for CO hot spot analyses to satisfy
“project level” conformity
determinations (40 CFR 93.116 and 40
CFR 93.123), which must also
incorporate the latest planning
assumptions and models available (40
CFR 93.110 and 40 CFR 93.111,
respectively).

Our approval of the revised Greeley
Maintenance Plan affects future CO RTP
and TIP conformity determinations
prepared by NFRMPO, the Colorado
Department of Transportation, the
Federal Highway Administration and
the Federal Transit Administration.

V. Final Action

We are approving the revised Greeley
Maintenance Plan submitted on March
31, 2010. This maintenance plan meets
the applicable CAA requirements, and
we have determined it is sufficient to
provide for maintenance of the CO
NAAQS over the course of the second
10-year maintenance period out to 2019.

We are publishing this rule without
prior proposal because we view this as
a noncontroversial amendment and
anticipate no adverse comments.
However, in the Proposed Rules section
of today’s Federal Register publication,
we are publishing a separate document
that will serve as the proposal to
approve the SIP revision if adverse
comments are filed. This rule will be
effective October 1, 2013 without
further notice unless we receive adverse
comments by September 3, 2013. If we
receive adverse comments, we will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. We will
address all public comments in a
subsequent final rule based on the
proposed rule. We will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time. Please note that
if we receive adverse comment on an

amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
we may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

VI. Statutory and Executive Order
Reviews

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it approves a state rule
implementing a Federal standard.
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In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq).

The Congressional Review Act, 5
U.S.C. section 801 et seq, as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the
United States. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. section 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 1, 2013.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to

enforce its requirements. (See Clean Air
Act section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 16, 2013.
Judith Wong,
Acting Regional Administrator, Region 8.

40 CFR part 52 is amended to read as
follows:

PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart G—Colorado

m 2. Section 52.349 is amended by
adding paragraph (p) to read as follows:

§52.349 Control strategy: Carbon
monoxide
* * * * *

(p) Revisions to the Colorado State
Implementation Plan, revised Carbon
Monoxide Maintenance Plan for
Greeley, as adopted by the Colorado Air
Quality Control Commission on
December 17, 2009 and submitted by
the Governor’s designee on March 31,
2010.

[FR Doc. 2013-18439 Filed 8-1-13; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 120907427-3652-02]
RIN 0648-BC51

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Reef
Fish Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement management measures
described in a framework action to the
Fishery Management Plan for the Reef
Fish Resources of the Gulf of Mexico

(FMP), as prepared by the Gulf of
Mexico Fishery Management Council
(Council). This final rule revises the
vermilion snapper recreational bag
limit, revises the yellowtail snapper
stock annual catch limit (ACL), and
removes the requirement for reef fish
vessels to have onboard and use a
venting tool when releasing reef fish.
The purpose of this rule is to help
achieve optimum yield (OY) and
prevent overfishing of vermilion and
yellowtail snapper, reduce the
unnecessary burden to fishers
associated with venting reef fish, and
minimize bycatch and bycatch
mortality.

DATES: This rule is effective September
3, 2013.

ADDRESSES: Electronic copies of the
framework action, which includes an
environmental assessment, regulatory
impact review, and Regulatory
Flexibility Act analysis, may be
obtained from the Southeast Regional
Office Web site at http://
sero.nmfs.noaa.gov/sf/
GrouperSnapperandReefFish.htm.

FOR FURTHER INFORMATION CONTACT:
Peter Hood, Southeast Regional Office,
NMFS, telephone 727-824-5305; email:
Peter.Hood@noaa.gov.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf is managed
under the FMP. The FMP was prepared
by the Council and is implemented
through regulations at 50 CFR part 622
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act).

On May 7, 2013, NMFS published a
proposed rule for the framework action
and requested public comment (78 FR
26607). The proposed rule and the
framework action outline the rationale
for the actions contained in this final
rule. A summary of the actions
implemented by this final rule is
provided below.

Management Measures Contained in
This Final Rule

Through this final rule, NMFS
establishes a 10-vermilion snapper
recreational bag limit within the 20-fish
aggregate reef fish bag limit, increases
the Gulf yellowtail snapper ACL from
725,000 1b (328,855 kg), round weight,
to 901,125 1b (408,743 kg), round
weight, and removes the requirement to
have onboard and use venting tools
when releasing reef fish. All weights
discussed in this final rule are in round
weight.
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Vermilion Snapper Recreational Bag
Limit

Vermilion snapper is currently
included within the Gulf reef fish
aggregate recreational bag limit of 20
fish. The Council’s Reef Fish Advisory
Panel (RFAP) recommended that the
Council take action to constrain the
recreational harvest of vermilion
snapper because of significant recent
increases in recreational landings. In
2011, recreational landings were
approximately 1.15 million 1b (521,631
kg), compared to 457,000 1b (207,292 kg)
in 2010. The Council decided that the
vermilion snapper bag limit should be
restricted to 10 fish within the overall
20-fish aggregate reef fish bag limit to
help constrain vermilion snapper
recreational harvest and to minimize the
opportunity for the vermilion snapper
stock ACL to be exceeded by slowing
the rate of potential future increases in
the recreational harvest.

Yellowtail Snapper ACL

In the Gulf, the yellowtail snapper
ACL is managed with a single stock
ACL. Additionally, because yellowtail
snapper in the U.S. comprise a single
stock, landings from both the South
Atlantic and Gulf regions are combined
for stock assessment purposes. The
resulting acceptable biological catch
(ABC) is allocated among both regions
with 75 percent of the ABC assigned to
South Atlantic jurisdiction and 25
percent of the ABC assigned to Gulf
jurisdiction. Currently, the stock ABC is
2.9 million Ib (1.3 million kg), with
725,000 1b (328,855 kg) allocated to the
Gulf. This Gulf ABC value is used to
determine the Gulf yellowtail snapper
stock ACL, where the ACL is equal to
the ABC, which was established through
the Gulf’s Generic ACL/Accountability
Measures (AM) Amendment (76 FR
82044, December 29, 2011).

In 2012, the Florida Fish and Wildlife
Research Institute (FWRI) conducted a
benchmark stock assessment of
yellowtail snapper. The assessment
indicated that the yellowtail snapper
stock was not overfished or undergoing
overfishing. As a result of that stock
status and the fact that the yellowtail
snapper biomass is greater than what is
needed to support harvesting at the
maximum sustainable yield, the South
Atlantic and Gulf Council’s Scientific
and Statistical Committees (SSCs)
agreed to set the overall stock ABC at
4.05 million 1b (1.94 million kg). Using
the 25 percent Gulf allocation of the
overall stock ABC, the ABC for Gulf
yellowtail snapper was determined to be
1.012 million Ib (0.459 million kg).

For setting the Gulf yellowtail
snapper ACL, the Council applied its
ACL control rule to the ABC to account
for management uncertainty. Following
the control rule, the ACL was reduced
by 11 percent from the Gulf allocation
of the ABC. This results in a Gulf
yellowtail snapper ACL of 901,125 b
(408,743 kg).

Venting Tools

A venting tool is a device intended to
deflate the abdominal cavity of a fish to
release the fish with minimal damage.
Currently, Gulf reef fishermen must
possess venting tools onboard and use
them when releasing reef fish. This
requirement was implemented through
Amendment 27 to the FMP (73 FR 5117,
January 29, 2008). The venting tool
requirement was implemented to reduce
bycatch and discard mortality in the reef
fish fishery. However, several recent
scientific studies have questioned the
usefulness of venting tools in preventing
discard mortality in fish, particularly
those caught in deep waters. In
addition, some fish caught in shallow
waters may not need to be vented, and
attempts at venting may damage fish by
improper venting techniques and
increased handling time while the fish
are out of the water. Finally, the current
requirement to use a venting tool may
prevent fishermen from using other
devices such as fish descenders, which
are devices that take the fish back to
depth without puncturing them.
Because of these factors, the Council
voted to remove the venting tool
requirement for the Gulf reef fishery.
This provides fishermen with more
discretion when they release reef fish,
but does not prohibit the use of venting
tools or other release devices by fishers.

Additional Management Measure
Contained in the Framework Action

Vermilion snapper in the Gulf is
managed with a single stock ACL. The
current ACL for the Gulf vermilion
snapper stock is 3.42 million Ib (1.55
million kg), and was set through the
Gulf’s Generic ACL/AM Amendment
(76 FR 82044, December 29, 2011). This
ACL was established based on 1999—
2008 landings data and was adjusted to
account for scientific and management
uncertainty per the Council’s ABC and
ACL control rules developed in the
Generic ACL/AM Amendment.

In 2011, a vermilion snapper update
stock assessment was performed
through the Southeast Data, Assessment,
and Review (SEDAR) process (SEDAR 9
Update) and used data through 2010.
The assessment indicated that the stock
was not overfished nor undergoing
overfishing. Based on the SEDAR 9

Update, the Council’s SSC
recommended that the vermilion
snapper stock ABC be set at 4.41 million
Ib (2.00 million kg) in 2013, 4.34 million
b (1.97 million kg) in 2014, and 4.33
million lb (1.96 million kg) in 2015,
2016, and subsequent years.

The Council reviewed several
alternatives for setting the Gulf
vermilion snapper stock ACL that
ranged from maintaining it at the
current 3.42 million 1b (1.55 million kg)
to setting it equal to the ABC.
Recommendations by the Council’s
RFAP and public testimony from
vermilion snapper fishermen to the
Council indicated that the stock
condition appeared to be declining in
recent years. Given this information,
and considering that the last year of data
used in the update assessment was
2010, the Council recommended, as a
precaution, not to increase the
vermilion snapper stock ACL at this
time. Therefore the vermilion snapper
stock ACL will remain at 3.42 million lb
(1.55 million kg).

Comments and Responses

NMEF'S received a total of 18 comment
submissions on the framework action
and the proposed rule. Of these
comment submissions, 11 were
generally opposed to the rule, 4 were
generally in favor of the rule, 2 were in
favor of some aspects of the rule and
against other aspects, and one was from
a Federal agency that had no objection
to the framework action or the proposed
rule. The comments specific to this
framework action or proposed rule can
be generally categorized as either for or
against the bag limit, and for or against
eliminating the venting tool
requirement. NMFS agrees with those
comments supporting the bag limit and
eliminating the venting tool
requirement. NMFS responds to the
remaining comments as follows.

Comment 1: A 10-fish vermilion
snapper recreational bag limit within
the 20-fish reef fish aggregate bag limit
is too restrictive and unnecessary.

Response: NMFS disagrees. This final
rule implements a 10-fish vermilion
snapper bag limit as a precautionary
measure due to concern about the status
of the vermilion snapper stock.
Members of the Council’s RFAP who
target vermilion snapper expressed
concern that the stock appears to be
declining in recent years and that stock
status does not match the projections in
the SEDAR 9 Update assessment.
Therefore, the RFAP recommended
setting the ACL below the ABC level
recommended by the Council’s SSC. In
addition, the Council received similar
comments through public testimony.
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The Council did not increase the
vermilion snapper ACL in response to
those comments. The RFAP also
recommended that the Council
constrain vermilion snapper
recreational harvest because of recent
increases in landings, which increased
from approximately 457,000 1b (207,292
kg) in 2010 to 1.15 million 1b (521,631
kg) in 2011. The RFAP was concerned
that if such increases persist, the ACL
could be exceeded. They recommended
the Council set a recreational bag limit
of 10 vermilion snapper within the 20-
fish reef fish aggregate bag limit, which
is expected to constrain recreational
harvest, and should reduce the
likelihood of the vermilion snapper ACL
being exceeded. Given concern about
the stock status and the recent increases
in recreational landings, the Council
took a precautionary approach and
revised the vermilion snapper bag limit.

Comment 2: Retain the venting tool
requirement or require that some type of
gear that reduces barotrauma, such as a
fish descender, be onboard a vessel
when reef fish fishing.

Response: NMFS recognizes that the
use of a venting tool can reduce the
discard mortality rate of reef fish
brought to the surface when used
correctly for certain types of fish.
However, requiring the use of venting
tools can contribute to discard mortality
when used incorrectly or with other
types of fish, particularly those
harvested from deeper waters. Recent
research has determined that use of
venting tools is of questionable
usefulness. Depending on the species of
fish to be vented, the size of the fish to
be vented, and the circumstances
surrounding the release of the fish,
alternative methods of returning the fish
to depth (e.g., rapid descent devices,
recompression devices, etc.), or simply
releasing the fish with no venting may
be preferable. The venting tool
requirement may also discourage
fishermen from using other methods to
return fish to deeper waters that might
improve the chance of a reef fish species
surviving catch and release, such as the
use of a recompression device.

Additionally, requiring some type of
gear that reduces reef fish barotrauma
poses management and enforcement
problems. Removing the venting tool
requirement will simplify Federal
regulations and provide fishermen the
flexibility to use other release devices
that may be more effective than venting
certain types of fish. This final rule does

not preclude fishermen from using
venting tools in the future, but simply
removes the requirement to have them
onboard and use them.

Changes From the Proposed Rule

On June 20, 2013, the Small Business
Administration (SBA) issued a final rule
revising the small business size
standards for several industries effective
July 22, 2013 (78 FR 37398). The rule
increased the size standard for Finfish
Fishing from $4.0 to $19.0 million,
Shellfish Fishing from $4.0 to $5.0
million, and Other Marine Fishing from
$4.0 to $7.0 million. Pursuant to the
Regulatory Flexibility Act, and prior to
SBA’s June 20, 2013, final rule, a
certification was developed for this
action using SBA’s former size
standards. Subsequent to the June 20,
2013 rule, NMFS has reviewed the
certification prepared for this action in
light of the new size standards. Under
the former, lower size standards, all
entities subject to this action were
considered small entities, thus they all
would continue to be considered small
under the new standards. NMFS has
determined that the new size standards
do not affect the analyses prepared for
this action.

Classification

The Regional Administrator,
Southeast Region, NMFS, has
determined that this final rule and the
framework action are necessary for the
conservation and management of the
Gulf reef fish fishery and are consistent
with the Magnuson-Stevens Act and
other applicable law.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration during
the proposed rule stage that this action
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for this
determination was published in the
proposed rule and is not repeated here.
No comments were received regarding
the certification and NMFS has not
received any new information that
would affect its determination. As a
result, a regulatory flexibility analysis
was not required and none was
prepared.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Gulf, Reef fish,
Venting tool, Vermilion snapper,
Yellowtail snapper.

Dated: July 29, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF OF MEXICO, AND
SOUTH ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §622.30, paragraph (c) is
removed and the introductory text is
revised to read as follows:

§622.30 Required fishing gear.

For a person on board a vessel to fish
for Gulf reef fish in the Gulf EEZ, the
vessel must possess on board and such
person must use the gear as specified in
paragraphs (a) and (b) of this section.

* * * *

m 3.In § 622.38, paragraph (b)(5) is
revised to read as follows:

§622.38 Bag and possession limits.

* * * * *

(b) * % %

(5) Gulf reef fish, combined, excluding
those specified in paragraphs (b)(1)
through (b)(4) and paragraphs (b)(6)
through (b)(7) of this section—20. In
addition, within the 20-fish aggregate
reef fish bag limit, no more than 2 fish
may be gray triggerfish and no more

than 10 fish may be vermilion snapper.
* * * * *

W 4.In §622.41, the second sentence of
paragraph (n) is revised to read as
follows:

§622.41 Annual catch limits (ACLS),
annual catch targets (ACTs), and
accountability measures (AMs).

* * * * *

(n) * * * The stock ACL for
yellowtail snapper is 901,125 lb
(408,743 kg), round weight.

* * * * *
[FR Doc. 2013—-18674 Filed 8—1-13; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 920

[Doc. No. AMS-FV-12-0008; FV12-920-1
PR]

Kiwifruit Grown in California;
Proposed Amendments to Marketing
Order 920 and Referendum Order

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule and referendum
order.

SUMMARY: This rule proposes five
amendments to Marketing Order No.
920 (order), which regulates the
handling of kiwifruit grown in
California, and provides growers with
the opportunity to vote in a referendum
to determine if they favor the changes.
The amendments are based on proposals
by the Kiwifruit Administrative
Committee (Committee or KAC), which
is responsible for the local
administration of the order. The five
amendments would provide authority to
recommend and conduct production
and postharvest research, to recommend
and conduct market research and
development projects, to receive and
expend voluntary contributions, to
specify that recommendations for
production research and market
development be approved by eight
members of the Committee, and to
update provisions regarding alternate
members’ service on the Committee.
These amendments are intended to
improve administration of and
compliance with the order, as well as
reflect current industry practices.
DATES: The referendum will be
conducted from August 26, 2013,
through September 6, 2013. The
representative period for the purpose of
the referendum is August 1, 2012,
through July 31, 2013.

FOR FURTHER INFORMATION CONTACT:
Kathleen Bright, Marketing Order and
Agreement Division, Fruit and

Vegetable Program, AMS, USDA, 1400
Independence Avenue SW., Stop 0237,
Washington, DC 20250-0237;
Telephone: (202) 205-2830, Fax: (202)
720-8938, or Email:
Kathleen.Bright@ams.usda.gov or
Michelle Sharrow, Marketing Order and
Agreement Division, Fruit and
Vegetable Program, AMS, USDA, 1400
Independence Avenue SW., Stop 0237,
Washington, DC 20250-0237;
Telephone: (202) 720-9921, Fax: (202)
720-8938 or Email:
Michelle.Sharrow@ams.usda.gov.
Small businesses may request
information on complying with this
regulation by contacting Jeffrey Smutny,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA, 1400 Independence
Avenue SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or Email:
Jeffrey.Smutny@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
920, as amended (7 CFR part 920),
regulating the handling of kiwifruit
produced in California, hereinafter
referred to as the “order.” The order is
effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.” Section
608c(17) of the Act and the applicable
rules of practice and procedure
governing the formulation of marketing
agreements and orders (7 CFR part 900)
authorize amendments of the order
through this informal rulemaking
action.

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This proposal has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This rule shall
not be deemed to preclude, preempt, or
supersede any research and market
development provisions of any State
program covering California kiwifruit.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law

and request a modification of the order
or to be exempted therefrom. A handler
is afforded the opportunity for a hearing
on the petition. After the hearing, USDA
would rule on the petition. The Act
provides that the district court of the
United States in any district in which
the handler is an inhabitant, or has his
or her principal place of business, has
jurisdiction to review USDA’s ruling on
the petition, provided an action is filed
no later than 20 days after the date of
entry of the ruling.

Section 1504 of the Food,
Conservation, and Energy Act of 2008
(2008 Farm Bill) (Pub. L. 110-246)
amended section 18c¢(17) of the Act,
which in turn required the addition of
supplemental rules of practice to 7 CFR
Part 900 (73 FR 49307; August, 21,
2008). The amendment of section
18c¢(17) of the Act and additional
supplemental rules of practice authorize
the use of informal rulemaking (5 U.S.C.
553) to amend Federal fruit, vegetable,
and nut marketing agreements and
orders. USDA may use informal
rulemaking to amend marketing orders
based on the nature and complexity of
the proposed amendments, the potential
regulatory and economic impacts on
affected entities, and any other relevant
matters.

AMS has considered these factors and
has determined that the amendment
proposals are not unduly complex and
the nature of the proposed amendments
is appropriate for utilizing the informal
rulemaking process to amend the order.
A discussion of the potential regulatory
and economic impacts on affected
entities is discussed later in the “Final
Regulatory Flexibility Analysis” section
of this rule.

The proposed amendments were
unanimously recommended by the
Committee following deliberations at
public meetings on July 12 and
December 13, 2011. A proposed rule
soliciting comments on the proposed
amendments was issued on February 4,
2013, and published in the Federal
Register on February 8, 2013 (78 FR
9331). Three comments were received.
Two comments were supportive of the
proposed amendments. The third
comment was supportive of some of the
proposed amendments and not
supportive of others. These comments
will be addressed later in this
document. AMS will conduct a
producer referendum to determine
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support for the proposed amendments.
If appropriate, a final rule will then be
issued to effectuate the amendments
favored by producers in the referendum.

The Committee’s proposed
amendments would amend the
marketing order by: (1) Adding
authority to recommend and conduct
production and postharvest research, (2)
adding authority to recommend and
conduct market research and
development projects, (3) adding
authority to receive and expend
voluntary contributions, (4) amending
procedures to specify that
recommendations for production
research and market development be
approved by eight members of the
Committee, and (5) clarifying provisions
regarding alternate members’ service on
the Committee.

In addition to these proposed
amendments, AMS proposes to make
any additional changes to the order as
may be necessary to conform to any
amendment that may result from this
rulemaking action.

Proposal Number 1—Production and
Postharvest Research

This proposal would add section
920.47 to authorize production and
postharvest research to assist or improve
the efficient production and postharvest
handling of kiwifruit. Adding this
authority would provide the Committee
with the ability to conduct production
research, food quality and handling
research, and to distribute that
information. These functions were
previously conducted by the California
Kiwifruit Commission (CKC), a State of
California program, which ceased to
exist on September 30, 2011.

Kiwifruit is a relatively new crop to
California with the first commercial
crop produced in 1971. The CKC was
established in 1979, five years prior to
the kiwifruit marketing order. The CKC
performed marketing research and
development programs for the industry.
When the kiwifruit marketing order was
established in 1984, its main purpose
was to implement quality and pack and
container regulations. The two programs
worked independently, and the industry
chose not to add authority for
production and postharvest research to
the Federal order at inception to avoid
duplication. According to the
Committee, industry leaders believed at
that time that having programs that
performed separate and distinct
functions would best serve the interests
of the kiwifruit industry.

Over the past two decades, California
kiwifruit acreage and the number of
growers have decreased, from a peak in
1992 of 7,300 producing acres and 690

producers to 4,200 producing acres and
175 growers today, according to data
from the National Agricultural Statistics
Service and the Committee. As a result,
the industry has reduced programs
supported by industry assessments. In
the early 2000s, industry leaders began
to evaluate industry programs in an
effort to determine which ones were the
most beneficial and actively sought
ways to make the administration of
these programs more cost efficient and
effective. The need for production and
postharvest research is repeatedly
identified as one of the most important
programs to the industry, along with
market development programs.
According to the Committee, there is a
general consensus throughout the
industry that the future administration
of these activities should be done
through one program, and because there
is widespread support to maintain the
quality and pack and container
requirements, that program should be
the Federal marketing order.

The Committee believes that for the
California kiwifruit industry to remain
productive and competitive,
management practices must continue to
evolve. It further believes that
production and postharvest research
was one of the most beneficial activities
performed by the CKC. Over the years,
these activities helped growers become
knowledgeable on how to establish
vineyards, prune, thin, irrigate,
pollinate, fertilize, manage diseases,
harvest, store and transport kiwifruit.
According to the Committee, the
industry wants the KAC to conduct
these activities since the CKC no longer
exists.

The Committee believes production
and postharvest research would have a
direct and positive impact on producers,
handlers, and consumers. Diseases such
as the infectious vine-killing bacterial
disease known as PSA, confirmed in
New Zealand in 2010, decimated 28%
of New Zealand’s orchards. With no
current organization equipped to
facilitate research activities, the same
could happen to California kiwifruit.
Production research projects sponsored
by the Committee could help develop
cultural practices to reduce the
likelihood of a similar incident in the
United States. In addition, improving
food quality and handling practices is
important to producers, handlers, and
consumers. The industry desires to take
a proactive stance to be prepared to
address any challenges in this area.

Also, without a research organization,
the Committee is unable to participate
in the joint global research effort with
the International Kiwifruit Organization
(IKO). The IKO jointly funds research

activities with other organizations that
benefit kiwifruit producers and
consumers on a global basis. Approval
of this proposal would ensure the
industry’s ability to participate in these
activities.

Adding production research to the
order is expected to improve returns for
producers because it will enable the
industry to develop new technologies to
increase yields, improve fruit quality
and production, and facilitate
postharvest research.

There is a potential cost to handlers
of increased assessments to fund
projects. However, the KAC would
weigh the costs against the potential
benefits. The USDA would review and
approve activities prior to their
undertaking. In addition, the KAC
would evaluate activities after they are
completed to ensure that the goals and
objectives are met.

For the reasons stated above, it is
proposed that section 920.47 be added
to authorize production and postharvest
research to assist or improve the
efficient production and postharvest
handling of kiwifruit.

Proposal Number 2—Market Research
and Development

This proposal would add section
920.48 to authorize marketing research
and development programs to promote,
assist, or improve the marketing,
distribution, and consumption of
kiwifruit. Adding this authority would
enable the industry to continue to
conduct these activities that were
previously conducted by the CKC.

The California kiwifruit industry, as a
whole, has undergone many changes
since the inception of the marketing
order in 1984. The industry experienced
significant growth in the 1980s, but
acreage and production levels have
since declined. According to the
Committee, this has caused industry
leaders to evaluate which programs are
most beneficial to the industry and the
most efficient way to conduct such
programs. Through an industry vote, the
CKC was discontinued in 2011, as
previously discussed. The Committee
believes that marketing research and
development activities previously
conducted by the CKC are beneficial to
the industry, but can be conducted
under the Federal marketing order. This
also creates overall efficiencies by using
a single industry organization to carry
out the various functions previously
conducted by two organizations.
Therefore, the Committee supports
adding marketing research and
development authority to the order.

Providing authority for the Committee
to conduct marketing research and
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development programs would assist the
industry with the marketing,
distribution, and consumption of
kiwifruit. The Committee could
undertake marketing research and
development activities such as
conducting market and consumer
surveys, which could identify consumer
and market preferences. Further, adding
this authority to the marketing order
would enable the Committee to apply
for Market Access Program (MAP)
funding from the USDA and engage in
jointly funded export marketing
research and development activities.
Participation in jointly funded programs
including MAP was identified as a
priority by the Committee in its strategic
planning in the early 2000s. These types
of activities would be designed to
increase the demand and sales of
California kiwifruit, with the intent of
increasing returns to producers.

There is a potential cost to handlers
of increased assessments to fund
projects. However, the KAC would
weigh the costs against the potential
benefits. The USDA would review and
approve activities prior to their
undertaking. The KAC would evaluate
activities after they are completed to
ensure that the goals and objectives are
met. In addition, the Federal
Agricultural Improvement and Reform
Act of 1996 (1996 Farm Bill) (Pub. L.
104-127) requires Federal marketing
order promotion activities to be
evaluated by an independent party on a
regular basis to ensure they are effective.
Any such programs conducted under
the order would be evaluated to help
ensure that the benefits exceed the
costs.

For the reasons stated above, it is
proposed that section 920.48 be added
to authorize marketing research and
development programs to promote,
assist, or improve the marketing,
distribution and consumption of
kiwifruit.

Proposal Number 3—Voluntary
Contributions

This proposal would add section
920.45 to authorize the Committee to
receive and expend voluntary
contributions for market development
projects, market research, and
production and postharvest research.
The proposal also contains a provision
that any voluntary contributions would
be free from any encumbrances by the
donor and the Committee would retain
complete control of their use. Currently,
the Committee only has authority to
collect and spend assessment dollars. In
the event that proposal number one
and/or proposal number two are
adopted, for example, the ability to

accept voluntary contributions would
provide the Committee with additional
funding sources for production and
postharvest research, and marketing
research and development activities.

This proposal compliments and
supports proposals number one and
two. If adopted, this proposal could
help provide financial support for
marketing research and development
activities. Producers and handlers could
benefit from these activities as
discussed under proposals number one
and two. Also, funding from an
additional source could help to mitigate
potential assessment rate increases to
fund research and development
projects.

The Committee would clearly
communicate that voluntary
contributions accepted would be free
from any encumbrances by the donor
and the Committee would retain control
over the use of the funds.

For the reasons stated above, it is
proposed that section 920.45 be added
to authorize the Committee to receive
and expend voluntary contributions for
market development projects, market
research, and production and
postharvest research.

Proposal Number 4—Committee
Quorum (Voting)

This proposal would modify section
920.32 so that approval by eight
members of the Committee is required
for market research and development as
well as production and postharvest
research activities. The proposed change
to require an eight-vote majority for
marketing research and development
issues is consistent with industry
practices and voting requirements for
Committee actions on other issues. The
Committee is comprised of twelve
members and alternates. This proposal
would help to ensure industry support
exists before undertaking these
activities.

Section 920.32 of the order provides
that actions of the Committee require a
majority vote, except that eight
concurring votes are required by the
Committee with respect to actions
concerning expenses, assessments, or
recommendations for regulations. The
addition of approval by eight members
for marketing research and development
activities would be consistent with
current Committee procedures regarding
issues of major importance to the
industry. Requiring eight concurring
votes would ensure that major actions of
the Committee would have a super
majority, indicating that a broad level of
industry support exists prior to
undertaking marketing research and
development activities.

For the reasons stated above, it is
proposed that section 920.32 be
modified so that approval by eight
members of the Committee is required
for market research and development as
well as production and postharvest
research activities.

Proposal Number 5—Alternate Member
Procedures

This proposal would modify section
920.27 to update and clarify procedures
for substitute alternates from within the
same district to represent absent
members at Committee meetings in
districts with more than two members.
Further, this proposal would clarify
existing language in the order by
providing the authority for substitute
alternates within the same district to
represent absent members. This is a
necessary change designed to update
existing language.

Prior to 2010, the production area
covered by the order was comprised of
eight districts, represented by one or
two members, and an alternate member
for each district, for a total of twenty-
two grower positions. In 2010, the order
was amended and the number of
districts decreased to three. Each district
is now represented on the Committee by
two, four, or five members and alternate
members, for a total of twenty-two
grower positions. However, section
920.27 only addresses alternate
members’ service on the Committee in
districts with one and two grower
positions. This proposal addresses
alternate members’ service on the
Committee in districts with more than
two members, as well as alternates if
both a member and his or her respective
alternate are unable to attend a
Committee meeting. In such situations,
the Committee would be authorized to
designate any other alternate present,
from the same district, to serve in place
of the absent member.

Updating the order to clarify
procedures for substitute alternates’
service on the Committee would help to
ensure that quorum requirements are
met. It would also contribute to more
efficient conduct of Committee
business.

For the reasons stated above, it is
proposed that section 920.27 be
modified to update and clarify
procedures for substitute alternates from
within the same district to represent
absent members at Committee meetings
in districts with more than two
members.

Final Regulatory Flexibility Analysis

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601-612), the Agricultural
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Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

Based on committee data, there are
approximately 175 producers and 27
handlers of kiwifruit in the California
production area. The Small Business
Administration (SBA) defines small
agricultural producers as those having
annual receipts of less than $750,000,
and small agricultural service firms are
defined as those having annual receipts
of less than $7,000,000. (13 CFR
121.201).

The California Agricultural Statistical
Service (CASS) reported total California
kiwifruit production for the 2011-12
season at 37,700 tons, with an average
price of $775 per ton. Based on the
average price, shipment, and grower
information provided by the CASS and
the Committee, the majority of kiwifruit
handlers would be considered small
businesses under the SBA definition. In
addition, based on kiwifruit production
and price information, as well as the
total number of California kiwifruit
growers, the average annual grower
revenue is less than $750,000. Thus, the
majority of California kiwifruit
producers may also be classified as
small entities.

The amendments proposed by the
Committee would provide authority to
recommend and conduct production
and postharvest research; add authority
to recommend and conduct marketing
research and development projects; add
authority to receive and expend
voluntary contributions; amend
procedures to specify that
recommendations for production
research and market development be
approved by eight members of the
Committee; and update provisions
regarding alternate members’ service on
the Committee.

These proposed amendments were
unanimously recommended at public
meetings of the Committee held on July
12 and December 13, 2011.

If proposal number one regarding
adding research authority to the order is
approved in referendum, there would be
no immediate cost to growers or
handlers. This proposal would only

provide authority to recommend
production and postharvest research
activities. In the event the Committee
decided to undertake these activities in
the future, there would be a cost
associated with funding any projects
recommended. However, research
activities were previously funded by the
industry through the CKC, which no
longer exists. Therefore, there would be
no net overall increase in costs to the
industry if the Committee chose to take
over projects previously funded through
the CKC.

Section 920.41(b) of the order
establishes a maximum limit on the
assessment rate that may be
implemented. The limit was established
at $.035 per tray equivalent (6.8 pounds)
when the order was promulgated in
1984, and may be adjusted for inflation.
The assessment rate currently in effect
is $.035 per 19.8-pound (9 kilo)
container, or approximately $.012 per
tray equivalent (§ 920.213). The current
rate is well below the maximum
authorized under the order and any
potential increase in the assessment rate
to cover the costs of research activities
is anticipated to be well within the
maximum assessment rate authorized
under the order. Therefore, the
Committee did not recommend an
increase in the assessment rate
limitation. In addition, if proposal
number three, regarding authority for
the Committee to accept voluntary
contributions is approved, it could
provide additional sources of revenue
and reduce the amount of assessment
monies otherwise needed to fund
research activities.

Although there would be a cost
associated with any research activities
undertaken by the industry, the benefits
of such activities would be expected to
outweigh the costs. Past benefits of
production research to the California
kiwifruit industry include improved
techniques for establishing vineyards,
pruning, thinning, irrigating,
pollination, fertilizer application,
disease and pest management, and
harvesting. Benefits of postharvest
research include improved methods of
fruit storage, packaging, and
transportation. These research results
have been disseminated to growers and
handlers in the past and have been
instrumental in maintaining a viable
kiwifruit industry in California. The
Committee believes a continuation of
these types of activities is important to
the long term success of the industry.

Prior to undertaking any research
activities, the Committee would
evaluate potential projects and weigh
their costs against the potential benefits
to the industry. Any projects

recommended by the Committee would
be reviewed and approved by USDA
before being implemented. The
Committee and USDA would provide
oversight to help ensure that the goals
and objectives were being met. The
results would be disseminated to
industry members and would also be
available to the public.

If proposal number two regarding
adding authority to the order for
marketing research and development
projects is approved, there would be no
immediate costs to the industry, as with
proposal number one. This proposal
would similarly only provide authority
to recommend production and
postharvest research activities. In the
event the Committee decided to
undertake these activities in the future,
there would be a cost associated with
funding any marketing research and
development projects recommended.

Like the production and postharvest
research activities discussed above,
marketing research and development
projects could also receive
supplemental funding through receipt of
voluntary contributions if proposal
number three is approved. This could
help to mitigate any possible assessment
rate increases to pay for the costs of
these activities. To the extent that the
assessment rate may need to be
increased, any increase would be
limited so it remains within the
maximum level authorized under
section 920.41 of the order.

Any increased costs associated with
marketing research and development
activities are expected to be outweighed
by the benefits. Marketing research
could be conducted regarding consumer
tastes and preferences. This type of
information is valuable in developing
marketing strategies. Collection of
market data can also be useful to
determine the success of prior programs
and to develop future programs. Market
development programs could be used to
conduct programs designed to increase
awareness and demand for California
kiwifruit. These demand building
activities would be expected to increase
sales with the intent of ultimately
increasing returns to producers.

Prior to undertaking any marketing
research and/or market development
activities, the Committee would
evaluate potential projects and their
costs against the potential benefits to the
industry. Any projects recommended by
the Committee would be reviewed and
approved by USDA before
implementation. The Committee would
provide oversight to ensure that the
goals and objectives were being met. In
addition, as required by the Federal
Agricultural Improvement and Reform
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Act of 1996, any marketing research and
development programs engaged in
under a Federal marketing order require
periodic evaluation by an independent
third party to ensure that they are
effective. Thus, any such programs
conducted under the kiwifruit order
would be evaluated to help ensure that
the benefits exceed the costs.

Proposal number three would provide
authority for the Committee to receive
voluntary contributions to help fund
marketing research and development
activities. If approved and utilized, this
could provide an additional source of
revenue to help supplement the funding
of research and development programs.
These types of programs are intended to
benefit the entire industry. This
proposal would not increase or decrease
any reporting, recordkeeping, or
compliance costs. Acceptance of
voluntary financial contributions by the
Committee would not result in
increased costs. Rather, it might reduce
the amount of assessment revenue
needed to fund a given program or
programs.

Proposal numbers four and five relate
to voting procedures and alternate
member service on the Committee. Both
are procedural in nature and would
have no economic impact on producers
or handlers if they are approved because
they would not establish any regulatory
requirements on handlers, nor do they
contain any assessment or funding
implications. There would be no change
in financial costs, reporting, or
recordkeeping requirements if either of
these proposals is approved.

Alternatives to these proposals,
including making no changes at this
time, were considered. However, the
Committee believes that it would be
beneficial to have the ability to conduct
production research and market
development activities, collect
voluntary contributions, and clarify
procedural language for Committee
meetings.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the order’s information
collection requirements have been
previously approved by the Office of
Management and Budget (OMB) and
assigned OMB No. 0581-0189, Generic
OMB Fruit Crops. No changes in those
requirements as a result of this
proceeding are anticipated. Should any
changes become necessary, they would
be submitted to OMB for approval.

As with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies.

In addition, USDA has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

The Committee’s meetings, at which
these proposals were discussed, were
widely publicized throughout the
California kiwifruit industry. All
interested persons were invited to
attend the meeting and encouraged to
participate in Committee deliberations
on all issues. Like all Committee
meetings, the meeting was public, and
all entities, both large and small, were
encouraged to express their views on
these proposals.

A proposed rule concerning this
action was published in the Federal
Register on February 8, 2013 (78 FR
9331). Copies of the rule were mailed or
sent via facsimile to all Committee
members and kiwifruit handlers.
Finally, the rule was made available
through the internet by USDA and the
Office of the Federal Register. A 60-day
comment period ending April 9, 2013,
was provided to allow interested
persons to respond to the proposal.

Three comments were received. Two
comments were supportive of the
proposed amendments.

The third commenter supported the
amendments to §§920.32 and 920.45
concerning Committee quorum (voting)
and accepting voluntary contributions,
respectively. However, the commenter
was opposed to the proposed
amendment to § 920.27 regarding
alternate member procedures that would
allow substitute alternates, from within
the same district, to represent absent
members at Committee meetings in
districts with two or more members
because he was concerned that it gave
the Committee the opportunity to
choose an alternate who shared their
views. The proposed change would
improve the likelihood that quorum
requirements are met. This should
ensure a timely and orderly flow of
business so that important matters
would not have to be postponed. The
substitute alternate would only be
called upon if the member and their
designated alternate were both absent.
Because the substitute would be from
the same district as the absent member
and alternate, it is more likely that the
substitute would represent the views of
other growers in that district.

In 2010, the order was amended and
the number of districts decreased to

three. Each district is now represented
on the Committee by two, four, or five
members and alternate members, for a
total of twenty-two grower positions.
However, section 920.27 only addresses
alternate members’ service on the
Committee in districts with one and two
grower positions. This proposal
addresses alternate members’ service on
the Committee in districts with more
than two members, as well as substitute
alternates if both a member and his or
her respective alternate are unable to
attend a Committee meeting. In such
situations, the Committee would be
authorized to designate any other
alternate present, in the same district, to
serve in place of the absent member.
Accordingly, no change to the proposed
amendment is being adopted.

The commenter was also opposed to
the proposed amendment to § 920.48
regarding marketing research and
development because he believes each
marketer should conduct their own
market promotion. The Act authorizes
the establishment of marketing research
and development projects including
paid advertising for certain
commodities; however, paid advertising
is not authorized for kiwifruit. (7 U.S.C.
608(c)(6)(I)) The Committee developed
this amendment taking into account that
the CKC is no longer conducting such
activities. One purpose of such generic
programs is to benefit all members of
the kiwifruit industry, including those
that could not fund their own programs.
As such, adding authority in the order
for market research and development
projects would benefit the entire
kiwifruit industry. Therefore, no change
to the proposed amendment is being
adopted.

The commenter only supported the
amendment to add authority to § 920.47
to conduct production and postharvest
research if the quorum requirement of
eight votes passes in § 920.32. The
commenter wanted to either eliminate
or link the two proposed amendments.
Such a change would not allow the
voters to consider each proposal on its
own merits. Currently, the order
requires an eight vote plurality for any
changes for expenses, assessments, or
recommended regulations in § 920.32.
The Committee unanimously supported
requiring eight votes for approval of
marketing research and development as
well as production and postharvest
research activities. Requiring at least
eight votes would insure that a broad
base of support existed for any major
actions that would affect the budget.
Further, the Committee believes this
requirement will ensure that industry
support exists before undertaking these
activities. The commenter was
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supportive of adding the quorum voting
requirement for production and
postharvest research and the commenter
was in favor of production and
postharvest research.

The purpose of not bundling the
proposed amendments is to give the
industry the opportunity to consider
each proposal on its own merits. If the
proposed addition of new § 920.47 and/
or § 920.48 is approved by voters, the
language in § 920.32 will be amended
accordingly, if that amendment also
receives the required approval.
Likewise, if § 920.32 does not pass,
§920.47 and/or § 920.48 could still
benefit the industry. Accordingly, no
changes have been made to the
proposed amendments.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Jeffrey Smutny
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

Findings and Conclusions

The findings and conclusions and
general findings and determinations
included in the proposed rule set forth
in the February 8, 2013, issue of the
Federal Register are hereby approved
and adopted.

Marketing Order

Annexed hereto and made a part
hereof is the document entitled “Order
Amending the Order Regulating the
Handling of Kiwifruit Grown in
California.” This document has been
decided upon as the detailed and
appropriate means of effectuating the
foregoing findings and conclusions. It is
hereby ordered, that this entire rule be
published in the Federal Register.

Referendum Order

It is hereby directed that a referendum
be conducted in accordance with the
procedure for the conduct of referenda
(7 CFR part 900.400-407) to determine
whether the annexed order amending
the order regulating the handling of
kiwifruit grown in California is
approved by growers, as defined under
the terms of the order, who during the
representative period were engaged in
the production of kiwifruit in the
production area.

The representative period for the
conduct of such referendum is hereby
determined to be August 1, 2012,
through July 31, 2013.

The agents of the Secretary to conduct
such referendum are designated to be

Rose Aguayo and Kathie Notoro,
California Marketing Field Office,
Marketing Order and Agreement
Division, Fruit and Vegetable Program,
AMS, USDA; Telephone: (559) 487—
5901, or Email:
Rose.Aguayo@ams.usda.gov or
Kathie.Notoro@ams.usda.gov,
respectively.

List of Subjects in 7 CFR Part 920

Marketing agreements, Kiwifruit,
Reporting and recordkeeping
requirements.

Dated: July 29, 2013.
Rex A. Barnes,

Associate Administrator, Agricultural
Marketing Service.

Order Amending the Order Regulating
the Handling of Kiwifruit Grown in
California?

Findings and Determinations

The findings hereinafter set forth are
supplementary to the findings and
determinations which were previously
made in connection with the issuance of
the marketing order; and all said
previous findings and determinations
are hereby ratified and affirmed, except
insofar as such findings and
determinations may be in conflict with
the findings and determinations set
forth herein.

1. The marketing order, as amended,
and as hereby proposed to be further
amended, and all of the terms and
conditions thereof, would tend to
effectuate the declared policy of the Act;

2. The marketing order, as amended,
and as hereby proposed to be further
amended, regulates the handling of
kiwifruit grown in California in the
same manner as, and is applicable only
to, persons in the respective classes of
commercial and industrial activity
specified in the marketing order;

3. The marketing order, as amended,
and as hereby proposed to be further
amended, is limited in application to
the smallest regional production area
which is practicable, consistent with
carrying out the declared policy of the
Act, and the issuance of several orders
applicable to subdivisions of the
production area would not effectively
carry out the declared policy of the Act;

4. The marketing order, as amended,
and as hereby proposed to be further
amended, prescribes, insofar as
practicable, such different terms
applicable to different parts of the
production area as are necessary to give

1This order shall not become effective unless and
until the requirements of § 900.14 of the rules of
practice and procedure governing proceedings to
formulate marketing agreements and marketing
orders have been met.

due recognition to the differences in the
production and marketing of kiwifruit
produced in the production area; and

5. All handling of kiwifruit produced
in the production area as defined in the
marketing order is in the current of
interstate or foreign commerce or
directly burdens, obstructs, or affects
such commerce.

Order Relative to Handling

It is therefore ordered, That on and
after the effective date hereof, all
handling of kiwifruit grown in
California shall be in conformity to, and
in compliance with, the terms and
conditions of the said order as hereby
proposed to be amended as follows:

The provisions of the proposed
marketing order amending the order
contained in the proposed rule issued
by the Administrator on February 4,
2013, and published in the Federal
Register (78 FR 9331) on February 8,
2013, will be and are the terms and
provisions of this order amending the
order and are set forth in full herein.

PART 920—KIWIFRUIT GROWN IN
CALIFORNIA

m 1. The authority citation for 7 CFR
part 920 continues to read as follows:

Authority: 7 U.S.C. 601-674.
m 2. Revise § 920.27 to read as follows:

§920.27 Alternate members.

An alternate member of the
committee, during the absence of the
member for whom that individual is an
alternate, shall act in the place and
stead of such member and perform such
other duties as assigned. In the event
both a member and his or her alternate
are unable to attend a committee
meeting, the committee may designate
any other alternate member from the
same district to serve in such member’s
place and stead. In the event of the
death, removal, resignation, or
disqualification of a member, the
alternate of such member shall act for
him or her until a successor for such
member is selected and has qualified.
m 3. Revise §920.32(a) toread as
follows:

§920.32 Procedure.

(a) Eight members of the committee,
or alternates acting for members, shall
constitute a quorum and any action of
the committee shall require the
concurring vote of the majority of those
present: Provided, That actions of the
committee with respect to expenses and
assessments, production and
postharvest research, market research
and development, or recommendations
for regulations pursuant to §§ 920.50
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through 920.55, of this part shall require
at least eight concurring votes.

* * * * *

m 4. Add §920.45 to read as follows:

§920.45 Contributions.

The committee may accept voluntary
contributions, but these shall only be
used to pay expenses incurred pursuant
to §920.47 and § 920.48. Furthermore,
such contributions shall be free from
any encumbrances by the donor, and the
committee shall retain complete control
of their use.

m 5. Add § 920.47 to read as follows:

§920.47 Production and postharvest
research.

The committee, with the approval of
the Secretary, may establish or provide
for the establishment of projects
involving research designed to assist or
improve the efficient production and
postharvest handling of kiwifruit.

m 6. Add § 920.48 to read as follows:

§920.48 Market research and
development.

The committee, with the approval of
the Secretary, may establish or provide
for the establishment of marketing
research and development projects
designed to assist, improve, or promote
the marketing, distribution, and
consumption of kiwifruit.

[FR Doc. 2013-18627 Filed 8—1-13; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

10 CFR Part 810
RIN 1994-AA02

Assistance to Foreign Atomic Energy
Activities

AGENCY: National Nuclear Security
Administration (NNSA), Department of
Energy (DOE).

ACTION: Supplemental notice of
proposed rulemaking and public
meetings.

SUMMARY: On September 7, 2011, DOE
issued a notice of proposed rulemaking
(NOPR) to propose the first
comprehensive updating of regulations
concerning Assistance to Foreign
Atomic Energy Activities since 1986.
The NOPR reflected a need to make the
regulations consistent with current
global civil nuclear trade practices and
nonproliferation norms, and to update
the activities and technologies subject to
the Secretary of Energy’s specific
authorization and DOE reporting
requirements. It also identified
destinations with respect to which most

assistance would be generally
authorized and destinations that would
require a specific authorization by the
Secretary of Energy. After careful
consideration of all comments received,
DOE today is issuing this supplemental
notice of proposed rulemaking (SNOPR)
to respond to those comments, propose
new or revised rule changes, and afford
interested parties a second opportunity
to comment.

DATES: Written comments must be
postmarked on or before October 31,
2013 to ensure consideration. DOE will
hold two public meetings. The first
public meeting will be held in the Large
Auditorium at the U.S. Department of
Energy, Forrestal Building, on August 5,
2013, from 1 to 4 p.m. DOE has also
arranged a call-in line for this first
meeting. Interested persons should
inform DOE of their intent to participate
by phone or attend in-person, as there
are a limited number of lines for the call
and there is limited room capacity in
the auditorium. DOE asks that interested
persons send their requests to
participate in this meeting via email at
Part810.SNOPR@nnsa.doe.gov, by 4:30
p-m. on August 2, 2013. To ensure in-
person participation, email the request
by 10 a.m., August 2, 2013. DOE will
confirm its receipt of requests and, at
that time, provide further logistical
information, including the call-in
number for those participating by
phone. DOE will hold a second public
meeting in September. The
announcement of the second public
meeting will be provided in a future
Federal Register notice.

ADDRESSES: You may submit comments,
identified by RIN 1994-AA02, by any of
the following methods:

1. Federal Rulemaking Portal: http://
www.regulations.gov/
#!docketDetail;D=DOE-HQ-2011-0035.
Follow the instructions for submitting
comments.

2. Email: Part810.SNOPR@hq.doe.gov.
Include RIN 1994—-AA02 in the subject
line of the message.

3. Mail: Richard Goorevich, Senior
Policy Advisor, Office of
Nonproliferation and International
Security, NA—24, National Nuclear
Security Administration, Department of
Energy, 1000 Independence Avenue
SW., Washington, DC 20585.

Due to potential delays in DOE’s
receipt and processing of mail sent
through the U.S. Postal Service, DOE
encourages responders to submit
comments electronically to ensure
timely receipt.

All submissions must include the RIN
for this rulemaking, RIN 1994-AA02.
For detailed instructions on submitting

comments and additional information
on the rulemaking process, see the
“Public Comment Procedures” heading
of the SUPPLEMENTARY INFORMATION
section of this document.

The first public meeting for this
SNOPR will be held at the U.S.
Department of Energy, Forrestal
Building, Large Auditorium, 1000
Independence Avenue SW.,
Washington, DC 20585.

FOR FURTHER INFORMATION CONTACT:
Richard Goorevich, Senior Policy
Adpvisor, Office of Nonproliferation and
International Security, NA—24, National
Nuclear Security Administration,
Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585, telephone 202—
586—0589; Janet Barsy or Elliot Oxman,
Office of the General Counsel, GC-53,
Department of Energy, 1000
Independence Avenue SW.,
Washington, DC 20585, telephone 202—
586—3429 (Ms. Barsy) or 202-586—-1755
(Mr. Oxman); or Katie Strangis, National
Nuclear Security Administration, Office
of the General Counsel, 1000
Independence Avenue SW.,
Washington, DC 20585, telephone 202—
586—8623.

SUPPLEMENTARY INFORMATION:

1. Background
II. Description of Proposed Changes
III. Public Comment Procedures
IV. Discussion of Comments Received on the
September 2011 NOPR
A. Process Issues
1. Compliance With APA Rulemaking
Requirements
Part 810 Process Improvements
B. Classification of Foreign Destinations
1. Generally Authorized Destinations
Proposed To Require Specific

N

Authorization

2. Continued Specific Authorization
Destinations

3. Former Generally Authorized
Destinations

4. Emerging Civil Nuclear Trading Partner
Countries

C. Activities Requiring Part 810
Authorization

1. Special Nuclear Material Nexus
Requirement

2. Activities Supporting Commercial Power
Reactors

3. “Deemed Exports” and “Deemed Re-
Exports”

4. Technology Transfers To Individuals

With Dual Citizenship or Permanent

Residency

Operational Safety Activities

Offshore Activities: “Control-in-Fact”

Back-end Activities

Nuclear Regulatory Commission and

Departments of Commerce and State

Approved Activities

9. Medical Isotope Production

10. Activities Carried Out by International
Atomic Energy Agency Personnel

eNoa
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11. Transfer of Public Information and
Research Results

12. Transfer of Sales, Marketing, and
Sourcing Information

13. Transfer of “Americanized”
Technology

D. Explanation of Proposed Changes to Part
810 Terms

V. Regulatory Review

A. Executive Order 12866

B. National Environmental Policy Act

C. Regulatory Flexibility Act

D. Paperwork Reduction Act

E. Unfunded Mandates Reform Act of 1995

F. Treasury and General Government
Appropriations Act, 1999

G. Executive Order 13132

H Executive Order 12988

I. Treasury and General Government
Appropriations Act, 2001

J. Executive Order 13211

K. Executive Order 13609

VI. Approval by the Office of the Secretary

I. Background

The Department of Energy’s (DOE)
part 810 regulation implements section
57 b.(2) of the Atomic Energy Act (AEA)
of 1954, as amended by section 302 of
the Nuclear Nonproliferation Act of
1978 (NNPA). Part 810 controls the
export of unclassified nuclear
technology and assistance. It enables
peaceful nuclear trade by helping to
assure that nuclear technologies
exported from the United States will not
be used for non-peaceful purposes. Part
810 controls the export of nuclear
technology and assistance by identifying
activities that can be “‘generally
authorized” by the Secretary, thereby
requiring no further authorization under
part 810. It also controls those activities
that require “specific authorization” by
the Secretary. Part 810 also delineates
the process for applying for specific
authorization from the Secretary and
identifies the reporting requirements for
activities subject to part 810.

Part 810 has not been
comprehensively updated since 1986.
Since then, the global civil nuclear
market has expanded, particularly in
China, the Middle East, and Eastern
Europe, with vendors from France,
Japan, the Republic of Korea, Russia,
and Canada having emerged to serve
customers in these emerging markets.
DOE believes the regulation should be
updated to ensure that the part 810
nuclear export controls remain effective
and efficient as the commercial nuclear
market expands. This means carefully
determining destinations and activities
that are generally authorized or subject
to a specific authorization, and assuring
that the determinations are consistent
with current U.S. national security,
diplomatic, and trade policy.

On September 7, 2011, DOE issued a
NOPR to propose the updating of part

810 (76 FR 55278). The NOPR listed
destinations for which most assistance
to foreign atomic energy activities
would be generally authorized, and
activities that would require a specific
authorization by the Secretary of
Energy. Activities requiring specific
authorization are set forth in proposed
§810.7. Additionally, the NOPR
identified types of technology transfers
subject to the regulation. DOE received
numerous comments on the NOPR.
After careful consideration of all
comments received, DOE today is
issuing this SNOPR to respond to those
comments and afford interested parties
a second opportunity to comment.

As described below and in response
to comments received from the public
on the NOPR, this SNOPR proposes a
number of substantial changes to the
current rule that are different than those
contained in the NOPR. Additionally,
certain changes to the current rule
proposed in the NOPR are re-proposed
for consideration in this SNOPR. Details
of the proposed changes to the current
part 810 and the NOPR contained in this
SNOPR are summarized in Section II
and discussed in greater detail in
Section IV.

II. Description of Proposed Changes

In response to the NOPR, the
Department received written comments
from over 30 entities, and over 3,000
form letters coordinated by the
Consumer Energy Alliance. Two
commenters, the Nuclear Energy
Institute and a law firm on behalf of the
Ad Hoc Utility Group (a number of
companies that operate 56 nuclear
reactors at 35 sites), offered specific text
revisions to the entirety of part 810;
other commenters focused more
narrowly on one or more specific
provisions of particular interest to the
submitter. All of the comments are
available for review on line at: http://
www.regulations.gov/
#!docketDetail,D=DOE-HQ-2011-0035.
Docket ID: DOE-HQ-2011-0035.

This SNOPR responds to the
comments received in response to the
NOPR and proposes changes to the
current part 810. Today’s proposed
changes, summarized by section, are as
follows:

1. The proposed change to § 810.1
“Purpose” states the statutory basis and
purpose for the part 810 regulation,
eliminating the need for current § 810.6.
Unlike the NOPR, which proposed to
retain unchanged the phrase “U.S.
persons” in the current § 810.1, today’s

proposal would replace “U.S. persons”
with “persons.” *

2. The proposed change to paragraph
(a) in §810.2 “Scope” states DOE’s
jurisdiction under section 57 b.(2) of the
Atomic Energy Act. Proposed § 810.2(b)
would identify activities governed by
the regulation when those activities,
whether conducted in the United States
or abroad, directly or indirectly result in
the development or production of
special nuclear material (SNM).
Proposed § 810.2(c) would identify
exempt activities, some retained from
the current part 810 regulation, and the
following are proposed to be added:

¢ Exports authorized by the
Departments of State or Commerce, or
the Nuclear Regulatory Commission;

e Transfer of “publicly available
information,” “publicly available
technology,” and the results of
“fundamental research”;

e Assistance for certain mining and
milling activities, and certain fusion
reactors because these activities do not
involve the production or use of special
nuclear material;

¢ Production or extraction of
radiopharmaceutical isotopes when the
process does not involve special nuclear
material; and

e Transfers to lawful permanent
residents of the United States or
protected individuals under the
Immigration and Naturalization Act (8
U.S.C. 1324b(a)(3)).

3. In proposed § 810.3 “Definitions,”
a number of new or revised definitions
are proposed, to reflect terminological
changes and technological
developments since the part 810
regulation was last updated and to
provide additional clarity to certain
terms currently defined and used in the
regulation. They are described in
Section IV. D. of this Preamble.

4. Proposed §810.4
“Communications” and §810.5
“Interpretations’” update points of
contact information to reflect current
Departmental organizational structure
and office designations for applications,
questions, or requests. The SNOPR adds
a proposed new paragraph (c) to §810.5
that reflects DOE’s intent to periodically
publish abstracts of general or specific

*Prior to 1986, §810.1 and its predecessors
referred to “persons” who engage in activities
subject to part 810. 48 FR 2518 (Feb. 4, 1983); 40
FR 44846 (Sep. 30, 1975); 21 FR 418 (Jan. 20, 1956).
In 1986, DOE amended § 810.1 to add “U.S.” before
“persons” (51 FR 44570, Dec. 10, 1986), but did not
employ that phrase anywhere else in part 810; all
other provisions of the regulation in effect from
1986 to the present utilize simply “persons.” The
solitary reference to “U.S. persons” in § 810.1 was
unnecessary in 1986, and continued usage of “U.S.”
is also unnecessary now. Today, DOE proposes to
revert to the use of “persons” in proposed § 810.1.
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authorizations, excluding applicants’
proprietary data and other information
protected by law from public disclosure,
that may be of general interest.

5. Current § 810.6 “Authorization
requirement,” which quotes section 57
b. of the Atomic Energy Act, is proposed
to be deleted and replaced, as it was in
the NOPR, by proposed § 810.1
“Purpose.”

6. The current § 810.7 “Generally
authorized activities” is today, as in the
NOPR, proposed to be re-numbered as
§810.6. It would identify activities the
Secretary has found to be not inimical
to the interest of the United States and
which may be generally authorized.

(1) Proposed paragraph (a) would
generally authorize assistance or
transfers of technology to destinations
listed in the proposed Appendix. The
current § 810.8(a) uses the opposite
classification approach. It lists
destinations for which a specific
authorization is required.

(2) The current § 810.7(a) “furnishing
public information” would be deleted
from the list of generally authorized
activities. In the NOPR, “public
information” was proposed to be
exempt from part 810. In proposed
§810.2(c)(2) of the SNOPR, “publicly
available information,” “publicly
available technology,” and the results of
“fundamental research” (all as defined
in proposed § 810.3) would be exempt
from the scope of part 810.

(3) In a new approach to deemed
exports in the SNOPR, proposed
§810.6(b) would generally authorize
technology transfers to citizens or
nationals of specific authorization
destinations who are lawfully employed
by or contracted to work for nuclear
industry employers in the United States,
subject to the individual meeting
Nuclear Regulatory Commission access
requirements and executing a
confidentiality agreement to prevent
unauthorized disclosure of nuclear
technology to which those individuals
are afforded access. Deemed export
reporting requirements with respect to
these individuals are set forth in
proposed §810.12(g).

(4) The existing ““fast track’” general
authorization in current § 810.7(b) for
emergency activities at any safeguarded
facility and operational safety assistance
to existing foreign safeguarded reactors
was not included in the NOPR. In the
SNOPR, the authorization in the current
regulation is proposed to be retained, in
paragraphs (c)(1) and (c)(2),
respectively, but with a revised
definition of “operational safety.”
Furnishing operational safety
information or assistance to existing,
proposed, or new-build nuclear power

plants in the United States would be
authorized in proposed § 810.6(c)(3).

(5) Proposed paragraph (d) would
generally authorize exchange programs
approved by the Department of State
with DOE concurrence, similar to the
provision in § 810.6(b)(4) of the NOPR.

(6) Proposed paragraphs (e) and (f)
would authorize certain cooperative
activities with the International Atomic
Energy Agency (IAEA), namely,
activities carried out in the course of
implementation of the “Agreement
between the United States of America
and the [IAEA] for the Application of
Safeguards in the United States”; and
those carried out by full-time employees
of the IAEA, or by individuals whose
employment or work is sponsored or
approved by the Department of State or
DOE. Similar provisions were set forth
in §§810.6(b)(3) and (5) of the NOPR.

(7) Proposed paragraph (g) would
authorize transfers of technology and
assistance for the extraction of
Molybdenum-99 from spent nuclear fuel
in certain circumstances. This provision
is not in the current rule, nor was it
proposed in the NOPR.

7. Proposed § 810.7—renumbered
from the current § 810.8—‘Activities
requiring specific authorization” would
continue to list activities that would
require a specific authorization for all
foreign destinations. The NOPR
proposed to eliminate the list and
require a specific authorization for
engaging in the production of special
nuclear material.

8. Proposed § 810.8 ‘“Restrictions on
general and specific authorization”
would remain unchanged from §810.9
in the current rule and the NOPR,
except for the following editorial
revisions: replacing “‘these regulations”
with “this part” in the introductory
phrase; replacing “Restricted Data and
other classified information” with
“classified information” in proposed
paragraph (a), and replacing
“Government agencies’” with “U.S.
Government agencies’ in paragraph (b).

9. Proposed § 810.9 “Grant of specific
authorization,” currently § 810.10 and
proposed §810.9 in the NOPR, would
identify the factors, consonant with U.S.
international nonproliferation
commitments, that would be considered
by the Secretary in granting a specific
authorization. Proposed paragraph (b)
would add as factors to be considered:
whether the government of the country
concerned is in good standing with
respect to its nonproliferation
commitments (proposed paragraph
(b)(3)); and whether, under proposed
paragraph (b)(8), the transfer is part of
an existing ““cooperative enrichment
enterprise” (as defined in proposed

§810.3) or the supply chain of such an
enterprise. Proposed § 810.9(c)
addresses the export of sensitive nuclear
technology as defined in §810.3, and
would be expanded to describe
additional factors, which include
compliance with the U.S.’s Nuclear
Suppliers Group (NSG) commitments,
the Secretary would take into account
when considering a specific
authorization request for the transfer of
sensitive nuclear technology. The
United States adheres to the NSG
Guidelines for Nuclear Transfers (IAEA
Information Circular [INFCIRC] 254/
Part1) and Guidelines for Transfers of
Nuclear-related Dual-Use Equipment,
Materials, Software and Related
Technology (IAEA INFCIRC/254/Part 2).
The current versions of both sets of
Guidelines can be found at
www.nuclearsuppliersgroup.org. As in
the NOPR, a new paragraph (d) is
proposed to be added, concerning
requests to engage in authorized foreign
atomic energy assistance activities
related to the enrichment of source
material and special nuclear material.
Approval of such requests would be
conditioned upon the receipt of written
nonproliferation assurances from the
government of the country concerned, a
proposal designed to facilitate U.S.
conformity to the Nuclear Supplier
Group Guidelines.

10. Proposed §810.10 ‘“Revocation,
suspension, or modification of
authorization,” currently § 810.11,
would (as in the NOPR) make an
editorial revision, changing “authorized
assistance” in paragraph (c) to
“authorization governed by this part.”

11. The current § 810.12, renumbered
as proposed §810.11 “Information
required in an application for specific
authorization,” would (as in the NOPR)
be expanded to add more detail about
the information required for DOE to
process a specific authorization request,
including applications for “deemed
export” and “deemed re-export”
authorizations. Section 810.11(a) would
require the submission of the same
information required by the current
regulation (§ 810.12(a)). Proposed
paragraph (b) would solicit any
information the applicant wishes to
provide concerning the factors listed in
proposed §810.9(b) and (c).

Current § 810.12(a) requires that an
application for specific authorization
include information regarding “the
degree of any control or ownership by
any foreign person or entity”’. The
NOPR proposed to add a definition of
the undefined term ““foreign person” to
state: “Foreign person means a person
other than a U.S. person”. For the
reasons explained in the footnote in
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Section II, Description of Proposed
Changes, the SNOPR proposes to delete
the term “U.S. person” from the first
paragraph in § 810.1 of the current
regulation. Since the term ““foreign
person” is used only once in the current
regulation (in § 810.12(a)), and was used
only once in the NOPR (proposed
§810.11(a)—unchanged from current
§810.12(a))—DOE has determined that
to avoid any possible confusion between
usages of “person” and “foreign
national”, the SNOPR proposes to revise
the formulation of proposed § 810.11(a)
without reference to “foreign person”.
Instead, proposed §810.11(a)(1) would
request information concerning an
applicant’s foreign ownership or control
by asking about “the degree of any
control or ownership by any foreign
individual, corporation, partnership,
firm, association, trust, estate, public or
private institution or government
agency’’.

Proposed paragraph (c) has been
modified from proposed language in the
NOPR but would continue to address
the required content for applications
filed by U.S. companies seeking to
employ in the United States citizens or
nationals of specific authorization
countries that would result in the
transfer of technology subject to
proposed §§ 810.2 or 810.7 (deemed
exports). Submission of the same
information would also be required with
respect to any such citizen or national
whom the part 810 applicant seeks to
employ abroad in either a general or
specific authorization country (a
deemed re-export). Under today’s
proposal, no part 810 authorization
would be required for an individual
who is lawfully admitted for permanent
residence in the United States or is a
protected individual under the
Immigration and Naturalization Act (8
U.S.C. 1324b(a)(3)).

The SNOPR proposes that § 810.11(c)
would make explicit DOE’s current
practice of requiring an applicant for a
specific authorization to provide
detailed information concerning the
citizenship, visa status, educational
background, and employment history of
each foreign national to whom the
applicant seeks to grant access to
technology subject to the part 810
regulation. In addition, the applicant
would be required to provide a
description of the subject technology, a
copy of any confidentiality agreement
between the U.S. employer and the
employee concerning the protection of
the employer’s proprietary business data
from unauthorized disclosure, and
written nonproliferation assurances by
the individual. Finally, proposed
paragraph (d) would identify the

information required to be submitted by
an applicant seeking a specific
authorization to engage in foreign
atomic energy assistance activities
related to the enrichment of fissile
material.

12. The current § 810.13, renumbered
as proposed § 810.12, would be changed
by proposed changes in reporting
obligations. A proposed addition in
§810.12(d) would require companies to
submit reports to DOE, to include
information required by U.S. law
concerning specific civil nuclear
activities or exports to countries for
which a specific authorization is
required. Under proposed § 810.12(e)(4),
the reference to reporting on materials
and equipment would be retained to
ensure that any technical data that is
transferred as part of dual-use
equipment is reported. Proposed
paragraph (g) is new and describes the
reporting requirements of U.S.
employers with respect to their deemed
export and deemed re-export
employees.

13. The current § 810.14, §810.15 and
§810.16 would, as in the NOPR, be
renumbered as proposed §810.13
“Additional information,” proposed
§810.14 “Violations,” and proposed
§810.15 “Effective date and savings
clause.”

III. Public Comment Procedures

Interested persons are invited to
submit comments on this regulatory
proposal. Written comments should be
submitted to the address indicated in
the ADDRESSES section of this notice. All
comments submitted in writing or in
electronic form may be made available
to the public in their entirety. Personal
information such as your name, address,
telephone number, email address, etc.,
will not be removed from your
submission. Comments will be available
for public inspection in the DOE
Freedom of Information Act Reading
Room, and on the Internet at: http://
www.regulations.gov/
#!docketDetail,D=DOE-HQ-2011-0035.

If you submit information that you
believe to be exempt by law from public
disclosure, you should submit one
complete copy, as well as one copy from
which the information claimed to be
exempt by law from public disclosure
has been deleted. DOE is responsible for
the final determination with regard to
disclosure or nondisclosure of the
information and for treating it
accordingly under the DOE Freedom of
Information regulations at 10 CFR
1004.11.

Public Meeting

The first public meeting will be held
at the time, date, and place indicated in
the DATES and ADDRESSES sections of
this SNOPR. Any person who is
interested in attending in-person,
participating by phone, or making an
oral presentation in-person or through
the call-in line should email a request
to the email address in the DATES section
by the date and time specified for
making such requests. As noted in the
DATES section, the number of lines
available to call into the meeting is
limited. For all oral presentations, the
person should provide a daytime phone
number where he or she can be reached.
Each oral presentation may be limited
and may in no instance be longer than
20 minutes. Persons making an oral
presentation in-person are requested to
bring 3 copies of their prepared
statement to the public meeting and
submit it to the registration desk.
Persons making an oral presentation
through the call-in line are requested to
email their statement either before or
after the public meeting to the email
address in the DATES section. DOE
reserves the right to select the persons
who will speak. DOE also reserves the
right to schedule speakers’ presentations
and to establish the procedures for
conducting the meeting. A DOE official
will be designated to preside at the
meeting. The meeting will not be a
judicial or evidentiary-type hearing.
Any further procedural rules for the
conduct of the meeting will be
announced by the presiding official.
After the public meeting, interested
persons may submit further comments
until the end of the comment period. A
transcript of the meeting will be made,
and the entire record of this rulemaking
will be retained by DOE and posted at
regulations.gov.

IV. Discussion of Comments Received
on the September 2011 NOPR

Overview

As noted above in Section II,
Description of Proposed Changes, DOE
received written comments on the
NOPR from over 30 individual entities
and over 3,000 form letters from entities
coordinated by the Consumer Energy
Alliance.

The commenters represented diverse
interests and raised concerns about
different sections of the proposed rule,
but they acknowledged the important
goals of part 810:

e Effective threat reduction. Part 810
should be updated to more effectively
address proliferation challenges, as
there have been significant changes in
geopolitics, economics, technologies
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and relationships between the United
States and its nuclear trading partners
since the regulation last underwent
comprehensive revision in 1986.

e Effective nuclear trade support. Part
810 should support U.S. companies
competing to provide nuclear
technology for peaceful purposes in
global civil nuclear reactor markets.

e Efficient regulation. The part 810
licensing process should be efficient,
transparent, timely, and predictable.
The cost of regulation to the government
and industry should not exceed the
benefits. Duplicative or unnecessary
regulatory requirements should be
avoided.

DOE has reviewed the comments and
now proposes in this SNOPR to further
revise part 810 based on considerations
of those comments. The comments were
analyzed and placed into three
categories:

A. Process Issues
B. Classification of Foreign Destinations

C. Activities Requiring Part 810
Authorization

A. Process Issues

1. Compliance With Administrative
Procedure Act Rulemaking
Requirements

Multiple commenters claimed the
NOPR contravened various
requirements of the Administrative
Procedure Act (APA) and various
Executive Orders. The alleged defects
were:

e Inadequate notice and opportunity
to comment—failure to explain DOE’s
rationale for proposed changes
sufficient to permit meaningful
comment by interested parties.

¢ Inadequate impact analysis—
failure to consider the economic and
paperwork impacts of the proposed rule
changes and their consistency with

other U.S. export control regulatory
regimes and U.S. trade policies,
including the National Export Initiative
and Export Control Reform Initiative.

e Unreasonable effective date—
failure to give exporters enough time to
comply before the rule becomes
effective.

The issuance of this SNOPR, which
includes explanatory rationales of the
revisions proposed, provides another
opportunity for the public to comment
on changes DOE is considering with
regard to part 810. Additionally,
working together with the Department
of Commerce, DOE completed an
economic analysis that considers the
potential impacts of the amendments
contained in this SNOPR.

With respect to the effective date of
the final rule, on December 2, 2011,
DOE posted at http://
www.regulations.gov/
#!docketDetail;D=DOE-HQ-2011-0035 in
Docket DOE-HQ-2011-0035 a
clarification, in response to
commenters’ request, of the dates stated
in the NOPR’s proposed § 810.15
“Effective date and savings clause.”
DOE explained that the references to
“October 7, 2011” and ‘“December 6,
2011” were placeholders calculated in
the publication process for the NOPR.
The effective date and savings clause of
any final part 810 rule would be
calculated from the publication date of
the final rule and would provide
sufficient time for exporters to comply
with the rule as adopted.

2. Part 810 Process Improvements

Many commenters maintained that
the part 810 approval process is unduly
protracted, and that processing delays
put U.S. suppliers at a competitive
disadvantage with companies in other
countries. Many concerns with the
NOPR indicated less a problem with the

merits of the proposed changes than
with the commenters’ belief that the
proposed rule revisions would
impermissibly broaden the scope of part
810. Given the reduced number of
destinations proposed to be generally
authorized, commenters expressed
concern that the overall proposed
changes to part 810 would mean even
longer application preparation and DOE
processing times for specific
authorizations, resulting in lost business
opportunities for U.S. companies during
the authorization process. These
commenters asked for changes to make
the part 810 application processes more
orderly and expeditious. Among the
recommendations received were:

a. Make Part 810 Processes More
Transparent, Orderly, and Efficient

The Department acknowledges
commenters’ concerns that the time
frame for issuance of specific
authorizations can impose business
risks for companies seeking to make
nuclear exports requiring specific
authorization. The process can also be
made more open and understandable.
Accordingly, the Department has
initiated a process improvement
program with the goal of making the
authorization process International
Standards Organization (ISO) 9001
compliant. The Department is interested
in receiving public comments on the
process changes discussed in this notice
as well as other suggestions and ideas
on how to make the Department’s
authorization process more transparent,
efficient and comprehensible. As an
initial step to improve understanding of
the new part 810 application process,
DOE is offering Figure 1, a simplified
graphic decision tree, and Figure 2, a
simplified process map.

BILLING CODE 6450-01-P
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Figure 1: Part 810 Application Decision Tree
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uniform and transparent authorization
standards and practices.

¢ Publish periodically, as
appropriate, abstracts of general or
specific authorizations that may be of
general interest, redacting company-
identifying and proprietary business
information, to increase transparency.

e Publicly report on the number of
specific authorizations sought, approved
and rejected, and the average
authorization processing time, to
enhance transparency and
accountability.

e Create expedited procedures for
authorization of activities that present
the lowest proliferation risk, as
determined by the criteria proposed in
§810.9(h).

Many of these actions were proposed
by commenters and have merit: as
noted, DOE is initiating a process
quality improvement program to make
the processing of part 810 applications
more orderly, expeditious, effective, and
transparent. These internal process
changes can be made independently of
the rulemaking process. Consequently,
conclusion of this part 810 rulemaking
should not be delayed during the time
internal Departmental process changes
are developed and implemented. In the
interim, DOE will continue to adhere to
current interagency procedures for
processing, reviewing and approving
specific authorizations as set forth in the
“Amendment to Procedures Established
Pursuant to the Nuclear
Nonproliferation Act of 1978.” 49 FR
20780 (May 16, 1984).

b. Specific Authorization Practices

The NOPR proposed that specific
authorizations “generally will be for a
period up to five years.” Commenters
noted that the proposal was cast as a
generalization about an authorization
whose term should depend on specific
circumstances. Upon consideration, the
rule proposed today omits any reference
to a time period for part 810
authorizations, leaving the term of
specific authorizations to be established,
as at present, on a case-by-case basis.
There were no adverse comments on the
proposed §810.9 in the NOPR, which
identifies the factors that would be
considered by the Secretary in granting
a specific authorization.

One commenter recommended that,
prior to revoking a specific
authorization before its expiration, DOE
should be required to consult with the
same agencies with which it consults
before approving the specific
authorization in the first instance.
Today’s supplemental proposed rule
would not adopt specific regulatory
language to require such a procedure

because expeditious action may be
required; however, interagency
collaboration would be the norm in
these circumstances.

c. Reports on Authorized Activities

Commenters noted that proposed
§810.12(d) of the NOPR referred to
reporting requirements for any activity
under proposed § 810.6, but subsection
(f) stated that persons engaging in
activities generally authorized under
proposed § 810.6(b) would not be
subject to reporting requirements under
this section. The inconsistency was a

drafting error, which has been corrected.

Today’s proposal continues the current
requirement; reports would be required
for generally authorized activities. New
requirements have been proposed in
today’s SNOPR for reporting by U.S.
companies with respect to their deemed
export and deemed re-export
employees.

B. Classification of Foreign Destinations

Under the authority of section 57 b.(2)
of the AEA, the Secretary may authorize
the export of assistance or the transfer
of technology for the development or
production of special nuclear material
by persons subject to U.S. jurisdiction
upon a determination that the activity
will not be “inimical” to the interest of
the United States. Classification of
activities and foreign destinations as
“generally authorized” or, conversely,
the determination that other activities
and destinations merit a specific
authorization, is a matter committed to
agency discretion. The Secretary’s
decision that a specific authorization is
or is not required for a particular
proposed export is based on U.S.
nuclear and national security policies.
Consonant with those policies, the
Secretary therefore may determine that
a country or entity is either generally
authorized or requires a specific
authorization. Under the AEA, the
Department is to promote widespread
participation in the development and
utilization of atomic energy for peaceful
purposes. The AEA, however, makes
national security the paramount
concern. Consequently, assistance to,
participation in, or technology transfer
for, the development or production of
special nuclear material outside the
United States may be authorized only
upon a determination by the Secretary
that such activities will not be “inimical
to the interest of the United States,”
such determination to be made only
with the concurrence of the Department
of State and after consultation with the
Nuclear Regulatory Commission, the
Department of Defense, and the
Department of Commerce.

Multiple commenters objected that
exports to some countries that do not
require a specific authorization under
the current part 810 classification
approach would require a specific
authorization under the NOPR that DOE
proposed on September 7, 2011.
Classification of activities by destination
as “‘generally authorized” is an
administrative tool to avoid unnecessary
reviews of foreign atomic energy
assistance activities in countries that
present little or no proliferation risk,
and are known nuclear trading partners.
General authorizations reflect the
assessment that the Secretary can make
a non-inimicality finding regarding the
provision of assistance and technology
to particular countries on an advance
programmatic basis, without performing
a transaction-specific analysis or
obtaining specific nonproliferation
assurances from the government of the
intended foreign recipient.

Historically, the Department’s
approach has been to identify those
countries that pose inimicality concerns
and to require exporters to obtain
specific authorizations for assistance to
those countries. Over time, the part 810
list of countries for which specific
authorizations are required has become
outdated. One country on the list no
longer exists (Yugoslavia). Kazakhstan,
Ukraine and the United Arab Emirates
have become civil nuclear trading
partners of the United States pursuant to
an Agreement for Cooperation under
section 123 of the AEA (“123
Agreement”’). For example, in 2009 the
United Arab Emirates entered into a 123
Agreement with the United States.

In recognition of the fact that global
markets for peaceful nuclear energy and
nuclear fuel cycle trading relationships
have become more dynamic in recent
years, the NOPR proposed to change the
approach of classifying foreign
destinations, from listing destinations
for which a specific authorization is
required to establishing a list of
generally authorized destinations for
which a specific authorization would
not be required. The SNOPR continues
the NOPR’s proposed approach. The
SNOPR includes a proposed Appendix
that lists destinations to which
unclassified nuclear assistance or
technology transfers would be generally
authorized. The Appendix would be
maintained, revised, and updated in
accordance with the requirements of the
Administrative Procedure Act (5 U.S.C.
§553).

A destination is included on the
proposed generally authorized list based
on the Secretary’s “not inimical”
determination required by section 57 b.
(2) of the AEA. Examples of types of
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considerations taken into account
include the existence of a 123
Agreement with the United States, a full
scope safeguards agreement with the
IAEA, satisfactory experience as a civil
nuclear trading partner, and compliance
with international nonproliferation
regimes. The proposed affirmative
approach of listing the generally
authorized destinations rather than the
destinations requiring a specific
authorization would be more consistent
with the U.S. Government’s national
security obligations and nuclear
nonproliferation policies.

Multiple companies and industry
groups commented that under the
proposed destination classification
approach in the NOPR, there would be
77 current destinations for which
specific authorization is not now
required, but under the NOPR approach
would be required. These commenters
feared such reclassification would
create an undue burden on nuclear
commerce, and an administrative
burden on U.S. companies and the
Department, as more activities would
require specific authorization.

DOE’s analysis of civil nuclear trade
with the countries whose general or
specific authorization classification
would be changed indicates that the
predicted burdens of the proposed
change would be less substantial, and
more manageable, than commenters
claimed. Confidential reports companies
file with DOE regarding generally
authorized activities show minimal
current civil nuclear commerce with
countries that are “generally
authorized” destinations under the
current rule but that would not be
generally authorized under the SNOPR.
This confirms the conclusion of the
Economic Impact Analysis DOE
performed and which is summarized in
Section V.A. That analysis indicates that
potential trade volumes in countries
proposed to be changed from generally
authorized status, and where U.S. trade
may be adversely affected by the
proposed change, are a very small part
of the global nuclear market, and they
are about half the size of the markets in
the three countries proposed to move to
generally authorized status, and where
U.S. trade would be favorably affected
by the change. Many of those reports
concern foreign nationals working at
U.S. nuclear installations, not nuclear
trade activity. Most importantly, any
anticipated additional burdens do not
overcome the sound national security
reasons for the Department’s proposed
approach to classification of foreign
destinations.

1. Generally Authorized Destinations

There were no objections from the
NOPR commenters about the 47
destinations proposed to be placed on
the generally authorized destinations
list. Those destinations are listed in the
proposed Appendix of this SNOPR. The
Secretary has determined that the
provision of assistance or transfer of
technology related to the development
or production of special nuclear
material to these countries and the
International Atomic Energy Agency as
described in proposed § 810.2(b) is not
inimical to the interest of the United
States. Each country and the IAEA has
in force a 123 Agreement with the
United States, the country has an
acceptable IAEA safeguards regime, or
there is a Project and Supply Agreement
among the country, the United States,
and the JAEA. Many general
authorization destinations are well
established, long-term U.S. civil nuclear
trading partners, such as Japan,
Australia, Canada, the Republic of
Korea, and the EURATOM member
countries. Others, like Poland, South
Africa, Turkey, and Thailand, are less
active in civil nuclear commerce, but
have demonstrated interest in U.S.
technical assistance by entering into
discussions with U.S. companies for
development of civil nuclear programs.
As in the NOPR, three countries on the
current specific authorization
destination list are now proposed to be
generally authorized destinations:
Ukraine, the United Arab Emirates, and
Kazakhstan. Each has entered into a 123
Agreement with the United States and
actively is engaged in peaceful civil
nuclear activities.

Several NOPR commenters noted that
the United States has had a long,
peaceful nuclear trading relationship
with Mexico, even though the two
countries do not have a 123 Agreement.
Commenters claimed the proposed rule
would disrupt the provision of technical
assistance to the existing Laguna Verde
nuclear power station, a U.S.-designed
nuclear power plant that continues to
rely on U.S.-supplied equipment and
assistance. Commenters pointed out that
this assistance has taken place under a
Project and Supply Agreement among
the United States, Mexico, and the
IAEA. Similarly, Chile recently signed a
Project and Supply Agreement with the
United States and the IAEA concerning
the supply of fuel to two research
reactors in Chile. In addition, Mexico
and Chile are parties to the Treaty on
the Nonproliferation of Nuclear
Weapons (NPT) and have safeguards
agreements with the IAEA, including
Additional Protocols. These facts are

sufficient for the Secretary to make a
non-inimicality determination. The
Department has considered the
comments in light of the Mexico Project
and Supply Agreement and has
determined that certain specified
transfers will not be inimical to U.S.
interests. The Department proposes in
this SNOPR to include in the Appendix
to this part those activities in Mexico
related to IAEA INFCIRC/203 Parts 1
and 2 and INFCIRC/825, and activities
in Chile related to IAEA INFCIRC/834.
If the public has any comments
regarding other agreements equivalent
to 123 Agreements, as a basis to
designate additional countries as
generally authorized, DOE would
welcome them.

2. Continued Specific Authorization
Destinations

Assistance or the transfer of
technology related to the development
or production of special nuclear
material to 73 destinations that are on
the current § 810.8(a) list of specific
authorization destinations would
continue to require specific
authorization under today’s proposed
rule. Historically, most of the specific
authorization destinations did not have
123 Agreements, comprehensive
safeguards, or similar agreements with
the IAEA, so any proposed assistance
presented actual or potential
proliferation risks that merited close
scrutiny. Countries in this group
include Afghanistan, Belarus, Iran, Iraq,
Israel, Democratic People’s Republic of
Korea, and Pakistan. Some countries are
in volatile or unstable regions. No NOPR
commenters objected to retaining the
specific authorization requirements for
countries that currently require specific
authorization, except with respect to
China, India and Russia.

Multiple commenters advocated
moving China, India, and Russia from
the specific authorization list to the
general authorization list. They stressed
the fact that the United States has
entered into 123 Agreements with each
country, and that each country already
has nuclear weapons and the technology
to produce fissile material in support of
such programs. They asserted that
requiring applicants to secure a specific
authorization for transfers to those
countries hampers the ability of U.S.
companies to compete effectively in
global civil nuclear commerce.

After duly considering the comments
and consulting with the Departments of
State, Commerce and Defense, and the
Nuclear Regulatory Commission, DOE
remains of the view that it is not
appropriate to change the part 810
specific authorization status of these
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three countries at this time. Continuing
their current status is justified for
diplomatic and national security
reasons, and in the case of India, for
legal considerations. For India, the end-
user accountability requirements
Congress enacted in the Henry J. Hyde
United States-India Peaceful Atomic
Energy Cooperation Act of 2006 (22
U.S.C. 8001) make it infeasible to
classify India as a generally authorized
destination. The information required to
be submitted in an application for a
specific authorization for part 810
exports to India is needed to provide
information for the project-by-project
and end-user review accountability and
reporting with respect to India as
required by that statute. China and
Russia are nuclear weapons states that
have not provided the level of
transparency regarding the division
between their respective civilian and
military nuclear programs to warrant
general authorization of transfers of
technology and assistance for peaceful
use. DOE has granted numerous nuclear
technology export authorizations to both
China and Russia over the years. DOE
would expect to continue making such
authorizations in the future, based upon
consideration of the specific facts of
each proposed transaction.

DOE recognizes that increasing the
number of destinations for which
specific authorization is required has
the potential to increase the time
required to process a larger number of
part 810 applications. If the SNOPR as
proposed today is adopted, DOE will
closely monitor application processing
times as it works to improve the part
810 approval process consonant with
maintaining the ability of U.S.
companies to compete effectively in
global markets.

3. Generally Authorized Destinations
Proposed To Require Specific
Authorization

DOE received many comments about
the number of current generally
authorized destinations that are
proposed to be specifically authorized
destinations. Most of these countries
have no civil nuclear programs, are
unlikely to have nuclear programs in the
foreseeable future, have not signed a 123
Agreement with the United States, or
are not parties to the NPT. Countries in
this group include Belize, Ethiopia,
Lebanon, Liechtenstein, and Nepal.
There is no reason to place countries
that have not expressed interest in civil
nuclear trade on the proposed generally
authorized list. Without such interest,
there is little reason or basis for the
Secretary to make a non-inimicality
finding. Since the NOPR’s publication,

the 123 Agreements of Peru and
Bangladesh have expired. Accordingly,
Peru and Bangladesh have been
removed from the proposed generally
authorized destinations set forth in the
proposed Appendix in today’s SNOPR.

Some commenters suggested that U.S.
nuclear companies may want to hire
citizens from what would be former
generally authorized destinations,
presenting a “deemed export” issue for
the employer. Similarly, commenters
asserted that some U.S. companies are
interested in marketing to, or sourcing
nuclear goods and services from, these
countries for use in the United States.
Concerns related to deemed exports,
marketing and supply chain activities
are more appropriately addressed in
Section IV.C. 3. as an activity issue,
rather than as a destination issue. There
is no need to add destinations to the
proposed generally authorized list to
resolve activity issues.

4. Emerging Civil Nuclear Trading
Partner Countries

Some commenters objected to DOE’s
proposed classification of emerging civil
nuclear countries such as Saudi Arabia,
Jordan, Philippines, and Malaysia as
requiring specific authorization.
Commenters noted these countries are
planning to develop indigenous nuclear
power programs but have not yet
concluded 123 Agreements with the
United States. DOE supports growing
civil nuclear trade for peaceful purposes
with these countries. However, granting
them generally authorized status at the
present time would be premature, since
there is little basis for a non-inimical
determination. Information needed for
such a determination normally is
provided through a Nuclear
Proliferation Assessment Statement
which is required for Section 123
Agreements. The first step for
consideration as a candidate for
classification as a generally authorized
destination generally would be a
country’s conclusion of a 123
Agreement with the United States. After
that, DOE would consider factors such
as compliance with international
nonproliferation regimes prior to
designation of the country as a generally
authorized destination. DOE would also
consider adding to the Appendix other
countries that are party to a Project and
Supply Agreement with the United
States and the IAEA, even if they do not
have a 123 Agreement. Special effort
will be made to work with such
countries to engage with their
governments to develop swift processes
for obtaining nonproliferation
assurances until such time as they can

be added to the general authorization
list.
Conclusion:

DOE proposes in today’s SNOPR to
retain the destination classifications
proposed in the NOPR unchanged,
except for the addition of Mexico and
Chile (with respect to specific activities
under the applicable IAEA Information
Circulars) to the list of generally
authorized destinations, the addition of
the IAEA as a generally authorized
destination, and the deletion of
Bangladesh and Peru as generally
authorized destinations.

C. Activities Requiring Part 810
Authorization

1. Special Nuclear Material Nexus
Requirement

Part 810 implements provision (2) of
AEA section 57 b. for activities:

(1) By any person;

(2) Directly or indirectly engaging or
participating in the development or
production of special nuclear material;
and

(3) Outside the United States.

Multiple commenters claimed the
proposed regulation in the NOPR would
extend the scope of part 810 to activities
that do not assist or participate in the
development or production of special
nuclear material. Because the AEA
prohibits (subject to stated statutory
conditions) indirect participation in the
development or production of special
nuclear material, the Secretary has
broad discretion to determine which
activities, in addition to those which
directly involve engagement or
participation in the development or
production of special nuclear material
outside the United States, indirectly
constitute such engagement or
participation and consequently are
within the scope of part 810 and need
to be specifically authorized. This
discretion is balanced against the
declared policy of the AEA in section 1
b. that the “development, use, and
control of atomic energy shall be
directed so as to promote world peace,
improve the general welfare, increase
the standard of living, and strengthen
free competition in private enterprise.”
Whether an activity should be generally
authorized or specifically authorized is
a policy matter.

2. Activities Supporting Commercial
Power Reactors

Multiple parties commented that the
scope of “nuclear reactor” activities in
§810.2 should be limited to reactor
technologies that produce special
nuclear material and are of significant
proliferation concern. Commenters
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recognized that assistance to foreign
production reactors should be subject to
specific authorization but maintained
that some forms of assistance to foreign
power reactors have little or no
relationship to the production of special
nuclear material. Commenters noted
that the low-enriched uranium in fuel is
subject to material accountability and
control programs from the enrichment
facility to the reactor. They pointed out
that power reactor production of spent
nuclear fuel is not a particularly
proliferation-sensitive activity because
spent nuclear fuel is not useful without
reprocessing, an activity that directly
produces special nuclear material, and
requires specific authorization.

Assistance to foreign power reactors
historically has been within the scope of
part 810, and DOE believes it should
remain so because the reactors use
special nuclear material as fuel and
produce special nuclear material (the
plutonium contained in spent nuclear
fuel). Historically, part 810 has
generally authorized assistance to
commercial power reactors in most
nations and safety-related assistance
even to reactors in specific
authorization countries. Upon
consideration of the comments, the
Department believes that the interest in
an orderly and expeditious part 810
application review process would be
advanced by requiring a specific
authorization only for assistance
relating to the items within or attached
directly to the reactor vessel, the
equipment that controls the level of
power in the core, and the equipment or
components that normally contain or
come in direct contact with or control
the primary coolant of the reactor core.
Today’s proposed definition of “nuclear
reactor” in § 810.3 and the scope of part
810 in proposed § 810.2 are consistent
with the NRC’s definition in 10 CFR
110.2 and list of NRC-regulated
components at Appendix A to Part 110-
Nlustrative List of Nuclear Reactor
Equipment Under NRC Export Licensing
Authority, and items within what is
commonly considered to comprise the
nuclear steam supply system. These
proposed changes to § 810.3 and § 810.2
are responsive to commenter requests
for a clear description of reactor
technology subject to part 810 and
consistency with other regulatory
programs.

3. “Deemed Exports”” and “Deemed Re-
exports”

Many commenters claimed that
requiring U.S. employers to obtain
specific authorization for their foreign
employees working in the United States,
combined with the reduced number of

generally authorized countries under
the proposed approach to destination
classification, could prevent U.S.
nuclear employers from hiring the best
available qualified people and adversely
impact the operation of U.S. nuclear
facilities and the ability of vendors to
compete globally. It is well established
that any transfer of part 810-controlled
nuclear technology to a foreign national
is “deemed” to be an export to the
country of citizenship or lawful
permanent residence of the individual,
whether the transfer takes place in the
United States (a “deemed export”) or
abroad (a “deemed re-export”).
Commenters contended that providing
nuclear technology to foreign employees
so they can work at nuclear companies
in the United States cannot lead to even
the indirect production of special
nuclear material in foreign facilities,
and any risk of unauthorized exports by
these employees would be mitigated if
the U.S. employer: (1) follows the NRC
access authorization standards for
facility access or access to information
such as those found in 10 CFR part 10
(Criteria and Procedures for
Determining Eligibility for Access), part
26 (Fitness for Duty) or part 73 (Physical
protection of plants and materials) for
the foreign employee; and (2) enters into
a confidentiality agreement with the
employee. Commenters recommended
that DOE rely upon employer
compliance with NRC access
requirements for non-U.S. citizens
working in U.S. nuclear facilities and
employee confidentiality agreements to
prevent wrongful use or disclosure of
the employer’s sensitive nuclear
technology. The commenters asserted
that compliance with this procedure
would suffice to protect the technology,
obviating the need to require
duplicative access authorization under
part 810.

DOE considered these comments and,
after consultation with the NRC,
proposes to accept the commenters’
recommendation. Under today’s
SNOPR, § 810.6 would generally
authorize technology access to citizens
and nationals from specific
authorization countries working for U.S.
employers in the United States at an
NRC-licensed facility provided that the
employee:

e Is lawfully employed by or
contracted to work for a U.S. employer
in the United States;

e Executes a confidentiality
agreement with the U.S. employer that
safeguards the technology from
unauthorized use or disclosure; and

e Has been granted unescorted access
in accordance with NRC 10 CFR part 10,

part 26 or part 73 at an NRC-licensed
facility.

The employer authorizing access to the
technology would be required to report
the access as proposed in § 810.12(g).

This approach would recognize
authorization under established NRC
standards and the employer’s interest in
protecting its confidential information
as sufficient control of technology
transferred to foreign employees
working in the United States. This
approach is intended to address
situations comparable to those covered
by the Department of Commerce’s
deemed export rule in 15 CFR
734.2(b)(2) of the Export Administration
Regulations. U.S. employers seeking to
employ foreign nationals to engage in
activities requiring specific
authorization as described in proposed
§810.7 would continue to require a
specific authorization under part 810 in
all circumstances.

The SNOPR amends the definition of
“foreign national”’ as proposed in the
NOPR; the current regulation does not
utilize the term ““foreign national”. This
term was included, and defined, in the
NOPR to describe the category of
individuals with respect to whom
citizenship, employment background,
and other information is required before
specific authorization for technology
transfers as described in § 810.11(c) of
the NOPR may be approved; i.e.,
deemed exports or deemed re-exports.
In the SNOPR, the proposed definition
of “foreign national” has been revised to
add the phrase “but excludes U.S.
lawful permanent residents and
protected individuals under the
Immigration and Naturalization Act (8
U.S.C. 1324b(a)(3)”. This proposed
addition clarifies the definition of
“foreign national” by stating in one
place who is and is not considered to be
a foreign national; in the NOPR this
matter was set forth in proposed
§810.11(c).

Proposed §§810.11 and 810.12, as in
the NOPR, would make explicit DOE’s
current practice of requiring the
employer to provide detailed
information on the foreign national
employee’s background, a description of
the subject assistance or technology, a
copy of the confidentiality agreement
with the employee, and written
nonproliferation assurances by the
foreign national employee. Proposed
§810.12, similar to the requirements of
the NOPR, would delineate the
reporting requirements for U.S.
companies giving foreign national
employees access to part 810-controlled
technology.

Finally, it has been DOE’s practice to
consider nuclear technology transfers to
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individuals who are lawfully admitted
for permanent residence in the United
States or who are protected individuals
under the Immigration and
Naturalization Act (8 U.S.C. 1324b(a)(3))
the same as transfers to U.S. citizens,
and therefore not exports. This practice
is reflected in proposed § 810.2(c)(6) as
an exemption from part 810.

4. Technology Transfers to Individuals
With Dual Citizenship or Permanent
Residency

Several companies and industry
groups commented that the provisions
in proposed §810.11(c) of the NOPR did
not provide clarity on the application of
the rule to individuals with dual
citizenship or citizens of specific
authorization countries with lawful
permanent residence in a generally
authorized country.

Commenters recommended that
citizenship for part 810 purposes be
determined by the country of the
individual’s most recent citizenship or
permanent residence—rather than the
country with the more restrictive
authorization status. Use of the most
recent country of citizenship or
permanent residence would mean, for
example, that a transfer of nuclear
technology to an individual who is a
citizen of a special authorization
country and who later obtained lawful
permanent residence in a generally
authorized country would be generally
authorized since the transfer of nuclear
technology would be to a generally
authorized destination. Commenters
represented that adoption of this
approach would enable nuclear partner
countries in the European Union to
comply with European Union non-
discrimination laws.

The SNOPR does not resolve the dual
nationality/lawful permanent residence
issue. After due consideration, DOE has
decided that it is not appropriate to
address this matter by rule. Unlike
exports subject to the Department of
Commerce’s Export Administration
Regulations, nuclear technology
transfers administered by DOE under
part 810 require further scrutiny of the
end use, in order to ensure adherence to
United States nonproliferation
commitments as a member of the
Nuclear Suppliers Group. The
authorization decisions in these
situations are fact-specific, and DOE
will continue to deal with them on a
case-by-case basis.

5. Operational Safety Activities

In 1993, part 810 was revised to
establish a new general authorization for
assistance that would enhance the
operational safety of existing civilian

nuclear power reactors in specific
authorization countries. The 1993
general authorization built on the prior
general authorization for assistance to
prevent or correct an existing or
imminent radiological emergency
posing a significant danger to public
health and safety. Unlike for other
generally authorized activities, the
operational safety authorization was not
automatic. It required DOE’s written
approval within 30 days, rather than the
longer review and approval process
required for specific authorizations. To
assist applicants in determining
whether the assistance they proposed
qualified for “fast track” treatment, a
definition of “operational safety”” was
added to §810.3 “Definitions.”

The NOPR proposed to eliminate the
1993 fast track general authorization for
operational safety, but to retain the
general authorization to address current
or imminent radiological emergencies
when no other means to address the
emergency is available. The NOPR also
proposed to delete the definition of
“operational safety.” Multiple
commenters objected that the NOPR
changes would restrict U.S. public and
private entities from participating in
cooperative efforts to promote nuclear
safety. They favored retaining the fast
track general authorization.

The 1993 revision to part 810 was
necessary to authorize expedited
assistance to civilian nuclear reactors in
specific authorization countries.
Commenters on the NOPR pointed out
that with DOE’s proposed destination
classification approach, there would be
no specific authorization country list.
Operational safety assistance from U.S.
companies therefore would need
specific authorization in many countries
that are currently generally authorized
destinations.

A primary purpose of the 1993
amendments was to recognize the
public interest in civilian reactor safety
and the U.S. Government’s interest in
international cooperation to improve the
safety of reactors worldwide.
Commenters pointed out that
assessments and benchmarking of U.S.
and foreign reactor practices performed
by international teams supported by the
Institute of Nuclear Power Operators
and the World Association of Nuclear
Operators and U.S. nuclear companies
serve the U.S. national interest in global
reactor safety. The Department has
determined that activities approved or
carried out by the Nuclear Regulatory
Commission or the Department of State
may be either exempt under
§810.2(c)(1) or generally authorized
under § 810.6(d) of today’s proposed
regulations.

A second purpose of the 1993
amendments was to “enable U.S. firms
to compete more effectively with foreign
competitors for safety-related nuclear
business.” This objective is consistent
with the policy statement in section 1 b.
of the AEA supporting the development,
use, and control of peaceful nuclear
energy and strengthening free
competition in private enterprise.
Commenters asserted that eliminating
the fast track authorization would
reduce the ability of U.S. firms to
compete effectively for safety-related
nuclear business. Commenters
explained that U.S. companies are not
the exclusive source of services for
operating reactors, and if U.S.
regulations inhibit U.S. companies from
doing work on a foreign reactor, non-
U.S. companies will provide the service.
Commenters maintained that
eliminating the “fast track” would
reduce U.S. competitiveness in global
markets and U.S. Government influence
on foreign nuclear programs.

A third purpose of the 1993
amendments was to ‘“‘eliminate
unnecessary paperwork and time-
consuming bureaucratic delays” when
public safety was at stake. The current
“fast track” procedure combines a prior
notification and approval requirement
with a requirement that DOE review and
act on the request on an expedited basis.
The Department’s experience with fast
track requests has not been entirely
satisfactory. The ““fast track” has been
used very seldom in the years since
1993, and many requests have not tied
proposed assistance to established
safety standards. Unsupported
assertions that a service is safety-related
to obtain expedited consideration and
approval for an activity that merits a
full-scale review do not serve the
interests of industry or national
security. However, the system worked
as intended during the 2011 Fukushima
Daiichi disaster, and DOE promptly
used the existing emergency authority to
permit rapid U.S. industry response to
Japan’s request for assistance.

Based on these considerations, DOE
today proposes to retain the fast track
procedure for safety-related requests,
with some modifications as follows:

e Proposed §810.6(c)(1) would
generally authorize assistance to prevent
or correct a current or imminent
radiological emergency with 48 hour
prior notice to DOE;

e Proposed §810.6(c)(2) would
continue the fast track general
authorization for safety-related
assistance to existing safeguarded
foreign commercial reactors. The
assistance must support the reactor
operator’s compliance with national or
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international safety requirements or
standards. To obtain fast track approval,
the applicant would be required to
provide DOE notice at least 45 days
before the start of the activity, and could
proceed only after receiving DOE’s
approval in writing;

e Proposed §810.6(c)(3) would
generally authorize safety-related
assistance to nuclear power plants in
the United States; and

e Proposed §810.6(d) would
generally authorize assistance pursuant
to exchange programs approved by the
Department of State in consultation
with DOE, in addition to the exemption
in proposed § 810.2(c)(1) for activities
authorized by other agencies.

6. Offshore Activities: ‘‘Control-in-Fact”

Some companies and industry groups
commented on the NOPR that the
existing § 810.2(b) provision that makes
part 810 controls applicable to activities
conducted abroad by foreign licensees,
contractors and subsidiaries subject to
control by persons under U.S.
jurisdiction is overly broad and
confusing. One commenter
recommended that applicability be
limited to foreign-controlled
subsidiaries, with control determined by
reference to corporate governance
arrangements. The applicability
determination depends on the degree of
control that the person subject to U.S.
jurisdiction has over the assistance
transaction, not the legal status of its
subsidiary or other affiliate. The inquiry
to determine whether there exists
sufficient control to make part 810
applicable to a given proposed transfer
of nuclear assistance depends on the
specific circumstances of the
transaction, not merely corporate
governance provisions. DOE has
considered the comments and today
proposes to retain proposed § 810.2(a)(2)
substantially as proposed in the NOPR
and not to include a mechanistic
formula to determine when control-in-
fact exists.

7. Back-end Activities

The proposed regulations in the
NOPR expressly added certain back-end
of the fuel cycle activities that were not
explicit in prior versions of the
regulations: post-irradiation
examination of spent nuclear fuel;
storage of irradiated nuclear materials;
movement of irradiated nuclear
materials; and processing of spent
irradiated nuclear materials for disposal
(e.g., processing for burial or
vitrification). Multiple commenters
maintained that these activities have no
connection to the development or
production of special nuclear material

and pose an insignificant proliferation
risk. They maintained DOE should not
regulate these activities under part 810.

Separation and reprocessing of special
nuclear material are back-end activities
that have always been covered by part
810 but were not explicitly identified in
the regulations. The NOPR proposed to
specifically identify the back-end
activities because they can be a part of
a separation and reprocessing program.
Today’s SNOPR would make no change
to the current status of back-end
activities. Back-end activities related to
special nuclear material reprocessing
would continue to require specific
authorization. Otherwise, back-end
activities would not be subject to part
810.

8. NRC, Commerce, and State Approved
Activities

Existing provisions of § 810.2 “Scope”
exclude activities authorized by the
NRC from the scope of part 810.
Commenters recommended that the
proposed regulations extend that
exclusion to activities licensed by the
Departments of Commerce and State, to
avoid duplicative regulation. The rule
proposed today adopts that
recommendation. In cases where a
request for an export license involves
multiple agency jurisdictions, the
responsible agencies would consult and
determine which agency would exercise
jurisdictional control over the
application.

9. Medical Isotope Production

Various commenters said the
proposed definition of “reprocessing” in
the NOPR was too broad because it
could have the unintended consequence
of making medical isotope production
subject to part 810. DOE considered the
comments and has deleted the
definition of reprocessing in today’s
SNOPR. The SNOPR adds a proposed
exemption in § 810.2(c)(5) for the
production or extraction of
radiopharmaceutical isotopes when the
process does not involve use of special
nuclear material. Extraction of
Molybdenum-99 from irradiated targets
for medical use is proposed to be
generally authorized in this SNOPR, in
proposed § 810.6(g).

10. Activities Carried Out by IAEA
Personnel

Some commenters criticized as
unduly restrictive the NOPR’s proposal
to restrict the general authorization for
IAEA activities to personnel ‘“whose
employment is sponsored by the U.S.
Government.” The purpose of proposed
§810.6(e) is to enable full U.S.
cooperation with IAEA personnel who

are not citizens or nationals of generally
authorized countries or with individuals
working for the IAEA in specific
authorization destinations. The IAEA
therefore has been added to the list of
generally authorized destinations in the
proposed Appendix. The SNOPR
proposes to generally authorize
activities carried out by individuals who
are full-time employees of the IAEA, or
whose employment or work is
sponsored or approved by the
Department of State or Department of
Energy. Under the SNOPR, engagement
by IAEA employees in activities covered
by proposed § 810.7 would still require
specific authorization.

11. Transfer of Public Information and
Research Results

Under the current rule, the transfer of
“public information” is generally
authorized. The NOPR proposed to
exempt “‘public information” from the
scope of part 810. Commenters did not
object to that change. However,
commenters claimed that DOE’s
application of the term “public
information” had on occasion been
unduly restrictive and burdensome.
Multiple companies and industry
groups commented that adoption of the
NOPR’s proposed definitions of
“technology” and ‘‘technical data”
would unduly restrict the information
that could be transferred without a
specific authorization. They also alleged
inconsistencies in the way various types
of information are defined in part 810
compared to other U.S. export control
programs. Similarly, multiple academic
institutions and organizations
commented that the NOPR’s definition
of “basic scientific research” was too
narrow and was inconsistent with
Presidential Decision Directive 189 and
the Department of Commerce controls
that use the term “fundamental
research.”

DOE considered the comments and
proposes today to replace the term
“public information” with the terms
“publicly available information”” and
“publicly available technology,”” and to
replace the term “‘basic scientific
research” with “fundamental research.”
The proposed definitions of these terms
are intended to comport with usages in
other export control programs, be
consistent with regulatory exclusions in
those programs, and generally to reduce
the burden of regulatory compliance for
industry and academic institutions.

12. Transfer of Sales, Marketing, and
Sourcing Information

Multiple commenters observed that
the distinction between publicly
available information, which can be
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disclosed or transferred without
restriction, and technical information
relating to proliferation-sensitive
enrichment and reprocessing activities,
which must always be specifically
authorized, is not well delineated with
respect to activities important to U.S.
industry’s competition for civil nuclear
trade in global markets. Commenters
noted that there is a body of proprietary
information that U.S. nuclear energy
companies need to share with foreign
customers or vendors that is not useful
to develop or produce special nuclear
material. The commenters identified
several types of reactor information
transfers they believed should be
generally authorized:

e Commercial information—(e.g.,
prices, warranties, and representations)
is normally included in marketing
proposals or bids. Such information is
proprietary, but not technical.

e General technical information—
(e.g., general design information, service
offerings, and performance capabilities)
is normally included in bids and
proposals. The commenters stated that
the information is not sufficiently
detailed to assist in the production of
SNM.

e Sourcing requirements
information—(e.g., detailed component
drawings and specifications) is normally
provided to foreign vendors in order to
permit them to bid for business from
U.S. companies. The covered sourcing
information would be for specific
components and services to be used by
customers of U.S. vendors, not for
production of SNM outside the United
States.

¢ Due diligence information—
Commercial and financial information
normally provided to a potential foreign
investor fulfilling its legal due diligence
obligation to owners.

e Trade mission information—
Exchanges of general commercial and
technical information with foreign
entities in the course of government- or
industry-sponsored events designed to
promote international commerce.

e Plant tour information—
Information obtained visually during
U.S. facility visits by foreign business or
government officials for commercial or
regulatory purposes.

Commenters claimed that a general
authorization for disclosure of these
types of information is appropriate
because it is not useful for the
production of special nuclear material
and is conveyed subject to agreements
that place restrictions on the recipient’s
use. It is in the technology owner’s
interest to be sure the recipient only
receives the information it needs to
evaluate a proposed transaction and can

only use the information for limited
specified purposes. The commenters
also were concerned that requiring a
specific authorization for sales and
sourcing activities would impose
regulatory compliance costs and delays
that could restrict U.S. company
participation in growing global nuclear
markets.

Commenters recommended that
information conveyed for marketing and
sourcing purposes be generally
authorized if it is an established
business practice for the information to
be disclosed to support sales and
sourcing programs, and if neither the
export nor the re-export of the
information would include detailed
design, production, or manufacturing
technology sufficient to permit the
production of special nuclear material.
They pointed to the License Exception
“TSU” in the Department of
Commerce’s Export Administration
Regulations, EAR section 740.13(b), and
the Department of State’s 2010 decision
to drop prior International Traffic in
Arms Regulations (ITAR) notice and
approval requirements for certain
proposals for military equipment (75 FR
52622) as reasonable approaches to this
issue.

The Department recognizes that
competition for nuclear business is
fierce, and many foreign competitors of
U.S. nuclear companies are state-
sponsored enterprises, thus offering
foreign customers and vendors attractive
alternatives to U.S. companies as
trading partners. Part 810 is meant to
enable U.S. companies to compete
effectively to garner sales, and secure
components and services that may not
be available in the United States.
However, the purpose of part 810 is
different from the purposes of the ITAR
and EAR. Part 810 does not regulate
marketing or sourcing activities as such,
only the provision of assistance and the
transfer of technology. Marketing or
sourcing activities are regulated under
this part or exempt based on the
technical data transferred, not the use of
the data. If controlled technical data is
transferred in a bid, proposal,
solicitation, trade show, or plant tour,
the activity would be subject to part
810. If no technical data were
transferred, the transaction would not
be within the scope of part 810 as
proposed in § 810.2. If a company was
uncertain whether a transfer was
exempt or requires authorization, it
could contact DOE. Companies have
sought and received guidance from DOE
before investing marketing resources in
order to determine that its services
could be authorized if it won a contract.
Accordingly, the SNOPR does not

propose a blanket exemption for
marketing and sourcing activities.

The benefit of a blanket general
authorization would be limited for
several reasons. First, most marketing
and sourcing transfers are to generally
authorized countries. Second, most
proposals and marketing
communications do not contain
technical data that would enable the
recipient to develop or produce special
nuclear material. Third, under the
current part 810 and the SNOPR,
companies can request guidance or
interpretations to inform their proposals
and solicitations. In the absence of any
information from interested parties
quantifying expected sales and sourcing
activity that would be burdened by a
specific authorization requirement,
there is no general authorization
proposed today for this activity.

13. Transfer of “Americanized”
Technology

Two commenters asserted that the
purpose and intent of the NOPR’s
proposed definition of “cooperative
enrichment enterprise” were unclear.
They said that to build and operate their
U.S. enrichment facility, it was
necessary to ‘“Americanize” foreign
technology, adapting it to meet U.S.
regulatory and industry standards. The
Americanization process requires
collaboration with foreign personnel.
They acknowledged that the transfer of
U.S. technology to a foreign recipient is
subject to a specific authorization and
U.S. consent rights, and did not object
to the conditions imposed by proposed
§810.9(d). They were concerned,
however, that proposed § 810.9(d)
would unreasonably limit the foreign
supplier from using or retransferring
Americanized technology even when
the retransfer was done in accordance
with Nuclear Suppliers Group (NSG)
guidelines.

Other commenters raised the same
issue with respect to determining when
any software commingling U.S. and
foreign technology would be considered
“U.S.-based” for export control
purposes. They claimed uncertainty
about “contamination’ of foreign-origin
technology with U.S. technology would
discourage nuclear cooperation and
incorporation of U.S. technology in
foreign reactors. They recommended
that DOE adopt a de minimis standard,
exempting re-exports if the U.S. content
is less than 25% of the total value of the
software or technology.

The purpose of the proposed change
regarding cooperative enrichment
enterprises in the NOPR was to enable
multinational entities to function
effectively, while maintaining DOE
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oversight and consistency with NSG
guidelines. As proposed today, part 810
would not limit the ability of a
cooperative enrichment enterprise that
receives a specific authorization from
using and retransferring foreign
technology in accordance with the
authorization. The proposed new rule
should not affect cooperative
enrichment enterprises either positively
or negatively. Authorizations for
cooperative enrichment enterprises and
other technology transfers by
collaborative enterprises would only be
made on a case-by-case basis,
considering all the relevant facts and
circumstances relevant to proliferation.
There may be circumstances when a
transfer is de minimis, but the
determination should be made on the
case specific facts. A blanket exception
based on an arbitrary monetary value
would not be appropriate. No change to
the proposal contained in the NOPR is
warranted.

D. Explanation of Proposed Changes to
Part 810 Terms

The existing regulation has 24 defined
terms. The SNOPR proposes to add or
substantially revise 22 terms, delete 2
terms, and leave 14 terms essentially
unchanged, for a total of 36 defined
terms in the proposed regulation.

The following terms would be added
by the SNOPR to update the terms used
in Part 810 to make them consistent
with terms used in U.S. export control
programs and NSG guidelines:
Development, Cooperative enrichment
enterprise, Enrichment, Fundamental
research, Fissile material, Production,
Technical assistance, Technical data,
Technology, and Use. The following
terms would be added or revised in line
with the proposed changes in the
approach to authorized destinations and
authorized activities: Specific
authorization, Production accelerator,
Production accelerator-driven
subcritical assembly system,
Operational safety, General
authorization, Production subcritical
assembly, Publicly available
information, Publicly available
technology, and Foreign national. The
term “Country”” was proposed to be
added to clarify that Taiwan would be
covered under this proposed rule,
consistent with section 4 of the Taiwan
Relations Act, 22 U.S.C. § 3303, and the
United States’ one-China policy, under
which the United States maintains
unofficial relations with Taiwan. These
terms were proposed to define
administrative terms: Secretary,
Country, and DOE. The following terms
are proposed to be retained with no
change except technical edits or format

changes: Agreement for cooperation,
Atomic Energy Act, IAEA, Sensitive
nuclear technology, Source material,
Special nuclear material, Person,
Classified information, Nuclear reactor,
NNPA, Production reactor, Restricted
Data, NPT, and United States. The
following terms would be deleted as
obsolete or unused: Non-nuclear-
weapon state and Open meeting.

V. Regulatory Review
A. Executive Order 12866

Today’s proposed rule has been
determined to be an economically
significant regulatory action under
Executive Order 12866, “Regulatory
Planning and Review,” 58 FR 51735
(October 4, 1993). Accordingly, this
action was subject to review under that
Executive Order by the Office of
Information and Regulatory Affairs of
the Office of Management and Budget.
The required economic impact analysis
has been prepared by the Department of
Energy. The analysis examined the size
of the nuclear markets affected by the
proposed changes and forecasted that
the technology export markets that
should be positively affected by the
change in export destination
classification are likely to be larger than

those which could be adversely affected.

The expected range of trade volume
differences between the positively and
adversely affected market segments is in
the range of $32 million per year to $75
million per year over the period 2013 to
2030. In addition to this calculation,
DOE presents in the economic impact
analysis theoretical annualized costs
and benefits at 3% and 7% discount
rates based on one industry-generated
forecast. It should be noted that the
discounted numbers, approximately $23
million in costs and $43 million in
benefits, reflect one hypothetical
analysis that, as discussed in the
economic analysis, is based on nuclear
capacity forecasts. The analysis
concluded that the greatest potential for
impact resulting from the changes
proposed in this rulemaking could
occur in connection with transactions
occurring in destinations that would be
moved from general to specific
authorization. Because significant trade
can and does occur with countries for
which specific authorization would be
required, the actual impact would be
much smaller than the total volume of
trade. The actual effect of the change in
annual U.S. technology export trade
volumes is likely to be in the range of
$5 to $50 million per year over this
same period. The analysis also noted
that it assumed that all destinations that
are not on the Appendix’s generally

authorized list will remain off the list.

It is likely, however, that some countries
that are developing indigenous civil
nuclear programs will enter into
Agreements for Cooperation and would
be added to the Appendix of generally
authorized destinations, thereby
obviating any impacts related to the
specific authorization process. The
analysis is publicly available at the DOE
Web site http://nnsa.energy.gov/
nonproliferation/nis/10CFRPart810, the
Department of Commerce Web site
http://www.trade.gov/mas/ian/
industryregulationmasinput/index.asp
and at http://www.regulations.gov/
#!docketDetail;D=DOE-HQ-2011-0035
under ““Assistance to Foreign Atomic
Energy Activities”.

B. National Environmental Policy Act

DOE determined that today’s SNOPR
is covered under the Categorical
Exclusion found in DOE’s National
Environmental Policy Act regulations at
paragraph A5 of Appendix A to Subpart
D, 10 CFR part 1021, categorical
exclusion A5, which applies to a rule or
regulation that interprets or amends an
“existing rule or regulation that does not
change the environmental effect of the
rule or regulation being amended.”
Accordingly, neither an environmental
assessment nor an environmental
impact statement is required.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires preparation
of an initial regulatory flexibility
analysis for any rule that by law must
be proposed for public comment, unless
the agency certifies that the rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. As required by
Executive Order 13272, “Proper
Consideration of Small Entities in
Agency Rulemaking,” 67 FR 53461
(August 16, 2002), DOE published
procedures and policies on February 19,
2003, to ensure that the potential
impacts of its rules on small entities are
properly considered during the
rulemaking process (68 FR 7990). DOE
has made its procedures and policies
available on the Office of the General
Counsel’s Web site: http://
www.gc.doe.gov.

Today’s proposed changes to part 810
are summarized in Section II of the
Preamble. DOE has reviewed the
changes under the provisions of the
Regulatory Flexibility Act and the
procedures and policies published on
February 19, 2003. The proposed
changes clarify the authorization
requirements pertaining to the provision
of assistance to foreign atomic energy
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activities and make changes in response
to the comments received in response to
the NOPR. They do not expand the
scope of activities currently regulated
under 10 CFR part 810.

The requirements for small businesses
exporting nuclear technology abroad
would not substantively change because
the proposed revisions to this rule do
not add new burdens or duties to small
businesses. The obligations of any
person subject to the jurisdiction of the
United States who engages directly or
indirectly in the production of special
nuclear material outside the United
States have not changed in a manner
that would provide any impact on small
businesses. Furthermore, DOE has
conducted a review of the potential
small businesses that may be impacted
by this proposed rule. This review
consisted of an analysis of the number
of businesses impacted generally since
2007-2008, and a determination of
which of those are considered “small
businesses’” by the Small Business
Administration. Out of 56 businesses
impacted by part 810, only 5 qualify as
small businesses. The number of
requests for authorization or reports of
generally authorized activities from
each small business on average was one
or less per year, while the larger
businesses can have as many as 100
requests for authorization or reports of
generally authorized activities per year.
The small businesses fall within two
North American Industry Classification
System codes, for engineering services
and computer systems designs services.
Often, their requests for authorization
include the transfer of computer codes
or other similar products. The proposed
changes to this rule would not alter
what these businesses need to do to
receive a part 810 authorization. So,
there would be no impact on their
ability to move forward and conduct
business in the same manner they have
previously, except that the changes
might make it easier by clarifying some
terms used to define regulated activities.
Generally speaking, small businesses
reported that their initial filing of a part
810 request for authorization required
up to 40 hours of legal assistance, but
follow-on reporting and requests
required significantly less assistance.

On the basis of the foregoing, DOE
certifies the SNOPR would not have a
significant economic impact on a
substantial number of small entities.
Accordingly, DOE has not prepared a
regulatory flexibility analysis for this
rulemaking. DOE’s certification and
supporting statement of factual basis
will be provided to the Chief Counsel
for Advocacy of the Small Business

Administration pursuant to 5 U.S.C.
605(b).

D. Paperwork Reduction Act

The collection of information under
this supplemental proposed rule was
previously approved under Office of
Management and Budget Control
Number 1901-0263.

E. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) generally
requires Federal agencies to examine
closely the impacts of regulatory actions
on State, local, and tribal governments.
Subsection 101(5) of title I of that law
defines a Federal intergovernmental
mandate to include any regulation that
would impose upon State, local, or
tribal governments an enforceable duty,
except a condition of Federal assistance
or a duty arising from participating in a
voluntary federal program. Title II of
that law requires each Federal agency to
assess the effects of Federal regulatory
actions on State, local, and tribal
governments, in the aggregate, or to the
private sector, other than to the extent
such actions merely incorporate
requirements specifically set forth in a
statute. Section 202 of that title requires
a Federal agency to perform a detailed
assessment of the anticipated costs and
benefits of any rule that includes a
Federal mandate which may result in
costs to State, local, or tribal
governments, or to the private sector, of
$100 million or more in any one year
(adjusted annually for inflation). 2
U.S.C. 1532(a) and (b). Section 204 of
that title requires each agency that
proposes a rule containing a significant
Federal intergovernmental mandate to
develop an effective process for
obtaining meaningful and timely input
from elected officers of State, local, and
tribal governments (2 U.S.C. 1534).

This supplemental proposed rule
would not impose a Federal mandate on
State, local, or tribal governments or on
the private sector. Accordingly, no
assessment or analysis is required under
the Unfunded Mandates Reform Act of
1995.

F. Treasury and General Government
Appropriations Act, 1999

Section 654 of the Treasury and
General Government Appropriations
Act, 1999 (Pub. L. 105-277) requires
Federal agencies to issue a Family
Policymaking Assessment for any
proposed rule that may affect family
well being. The supplemental proposed
rule would not have any impact on the
autonomy or integrity of the family as
an institution. Accordingly, DOE has

concluded that it is not necessary to
prepare a Family Policymaking
Assessment.

G. Executive Order 13132

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999), imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications.
Agencies are required to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. DOE has examined this
supplemental proposed rule and has
determined that it would not preempt
State law and would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. No further action
is required by Executive Order 13132.

H. Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the
general duty to adhere to the following
requirements: (1) eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) Clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, the
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supplemental proposed rule meets the
relevant standards of Executive Order
12988.

I. Treasury and General Government
Appropriations Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.S.C. 3516 note), provides for
agencies to review most disseminations
of information to the public under
guidelines established by each agency
pursuant to general guidelines issued by
OMB.

OMB’s guidelines were published at
67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published at 67
FR 62446 (October 7, 2002). DOE has
reviewed today’s supplemental
proposed rule under the OMB and DOE
guidelines and has concluded that it is
consistent with applicable policies in
those guidelines.

J. Executive Order 13211

Executive Order 13211, ‘““Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to OMB a Statement
of Energy Effects for any proposed
significant energy action. A “‘significant
energy action” is defined as any action
by an agency that promulgated or is
expected to lead to promulgation of a
final rule, and that: (1) is a significant
regulatory action under Executive Order
12866, or any successor order; and (2)
is likely to have a significant adverse
effect on the supply, distribution, or use
of energy, or (3) is designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. For any
proposed significant energy action, the
agency must give a detailed statement of
any adverse effects on energy supply,
distribution, or use should the proposal
be implemented, and of reasonable
alternatives to the action and their
expected benefits on energy supply,
distribution, and use. Today’s regulatory
action would not have a significant
adverse effect on the supply,
distribution, or use of energy and is
therefore not a significant energy action.
Accordingly, DOE has not prepared a
Statement of Energy Effects.

K. Executive Order 13609

Executive Order 13609 of May 1,
2012, “Promoting International
Regulatory Cooperation,” requires that,
to the extent permitted by law and
consistent with the principles and
requirements of Executive Order 13563
and Executive Order 12866, each
Federal agency shall:

(a) If required to submit a Regulatory
Plan pursuant to Executive Order 12866,
include in that plan a summary of its
international regulatory cooperation
activities that are reasonably anticipated
to lead to significant regulations, with
an explanation of how these activities
advance the purposes of Executive
Order 13563 and this order;

(b) Ensure that significant regulations
that the agency identifies as having
significant international impacts are
designated as such in the Unified
Agenda of Federal Regulatory and
Deregulatory Actions, on Reglnfo.gov,
and on Regulations.gov;

(c) In selecting which regulations to
include in its retrospective review plan,
as required by Executive Order 13563,
consider:

(i) Reforms to existing significant
regulations that address unnecessary
differences in regulatory requirements
between the United States and its major
trading partners, consistent with section
1 of this order, when stakeholders
provide adequate information to the
agency establishing that the differences
are unnecessary; and

(ii) Such reforms in other
circumstances as the agency deems
appropriate; and

(d) For significant regulations that the
agency identifies as having significant
international impacts, consider, to the
extent feasible, appropriate, and
consistent with law, any regulatory
approaches by a foreign government that
the United States has agreed to consider
under a regulatory cooperation council
work plan.

DOE has reviewed this supplemental
proposed rule under the provisions of
Executive Order 13609 and determined
that the rule complies with all
requirements set forth in the order.

VI. Approval by the Office of the
Secretary

The Office of the Secretary of Energy
has approved the publication of today’s
supplemental proposed rule.

List of Subjects in 10 CFR Part 810

Foreign relations, Nuclear energy,
Reporting and recordkeeping
requirements.

Issued in Washington, DC, on July 30,
2013.

Ernest J. Moniz,
Secretary of Energy.

For the reasons stated in the
preamble, DOE proposes to amend title
10 of the Code of Federal Regulations by
revising part 810 to read as follows:

PART 810—ASSISTANCE TO FOREIGN
ATOMIC ENERGY ACTIVITIES

Sec.

810.1
810.2
810.3
810.4
810.5

Purpose.

Scope.

Definitions.

Communications.

Interpretations.

810.6 Generally authorized activities.

810.7 Activities requiring specific
authorization.

810.8 Restrictions on general and specific
authorization.

810.9 Grant of specific authorization.

810.10 Revocation, suspension, or
modification of authorization.

810.11 Information required in an
application for specific authorization.

810.12 Reports.

810.13 Additional information.

810.14 Violations.

810.15 Effective date and savings clause.

Appendix A to Part 810—Generally
Authorized Destinations

Authority: Secs. 57, 127, 128, 129, 161, and
223, Atomic Energy Act of 1954, as amended
by the Nuclear Nonproliferation Act of 1978,
Pub. L. 95-242, 68 Stat. 932, 948, 950, 958,
92 Stat. 126, 136, 137, 138 (42 U.S.C. 2077,
2156, 2157, 2158, 2201, 2273), and the
Intelligence Reform and Terrorism
Prevention Act of 2004, Pub. L. 108-458, 118
Stat. 3768; Sec. 104 of the Energy
Reorganization Act of 1974, Pub. L. 93—438;
Sec. 301, Department of Energy Organization
Act, Pub. L. 95-91; National Nuclear Security
Administration Act, Pub. L. 106—-65, 50
U.S.C. 2401 et seq., as amended.

§810.1 Purpose.

The regulations in this part
implement section 57 b.(2) of the
Atomic Energy Act, which empowers
the Secretary, with the concurrence of
the Department of State, and after
consultation with the Nuclear
Regulatory Commission, the Department
of Commerce, and the Department of
Defense, to authorize persons to directly
or indirectly engage or participate in the
development or production of special
nuclear material outside the United
States. The purpose of the regulations in
this part is to:

(a) Identify activities that are
generally authorized by the Secretary
and thus require no other authorization
under this part;

(b) Identify activities that require
specific authorization by the Secretary
and explain how to request
authorization; and

(c) Specify reporting requirements for
authorized activities.

§810.2 Scope.
(a) Part 810 (this part) applies to:
(1) All persons subject to the
jurisdiction of the United States who
directly or indirectly engage or
participate in the development or
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production of any special nuclear
material outside the United States; and

(2) The transfer of technology that
involves any of the activities listed in
paragraph (b) of this section either in
the United States or abroad by such
persons or by licensees, contractors or
subsidiaries under their direction,
supervision, responsibility, or control.

(b) The activities referred to in
paragraph (a) of this section are:

(1) Chemical conversion and
purification of uranium and thorium
from milling plant concentrates and in
all subsequent steps in the nuclear fuel
cycle;

(2) Chemical conversion and
purification of plutonium and
neptunium;

(3) Nuclear fuel fabrication, including
preparation of fuel elements, fuel
assemblies and cladding thereof;

(4) Uranium isotope separation
(uranium enrichment), plutonium
isotope separation, and isotope
separation of any other elements
(including stable isotope separation)
when the technology or process can be
applied directly or indirectly to
uranium or plutonium;

(5) Nuclear reactor development,
production or use of the components
within or attached directly to the reactor
vessel, the equipment that controls the
level of power in the core, and the
equipment or components that normally
contain or come in direct contact with
or control the primary coolant of the
reactor core;

(6) Development, production or use of
production accelerator-driven
subcritical assembly systems;

(7) Heavy water production and
hydrogen isotope separation when the
technology or process has reasonable
potential for large-scale separation of
deuterium (2H) from protium (*H);

(8) Reprocessing of irradiated nuclear
fuel or targets containing special nuclear
material, and post-irradiation
examination of fuel elements, fuel
assemblies and cladding thereof, if it is
part of a reprocessing program; and

(9) The transfer of technology for the
development, production, or use of
equipment or material especially
designed or prepared for any of the
above listed activities. (See Nuclear
Regulatory Commission regulations at
10 CFR part 110, Appendices A through
K, and O, for an illustrative list of items
considered to be especially designed or
prepared for certain listed nuclear
activities.)

(c) This part does not apply to:

(1) Exports authorized by the Nuclear
Regulatory Commission, Department of
State, or Department of Commerce;

(2) Transfer of publicly available
information, publicly available
technology, or the results of
fundamental research;

(3) Uranium and thorium mining and
milling (e.g., production of impure
source material concentrates such as
uranium yellowcake and all activities
prior to that production step);

(4) Nuclear fusion reactors per se,
except for supporting systems involving
hydrogen isotope separation
technologies within the scope defined
in paragraph (b)(7) of this section and
§810.7(b)(3);

(5) Production or extraction of
radiopharmaceutical isotopes when the
process does not involve special nuclear
material; and

(6) Transfer of technology to any
individual who is lawfully admitted for
permanent residence in the United
States or is a protected individual under
the Immigration and Naturalization Act
(8 U.S.C. 1324b(a)(3)).

(d) Persons under U.S. jurisdiction are
responsible for their foreign licensees,
contractors, or subsidiaries to the extent
that the former have control over the
activities of the latter.

§810.3 Definitions.

As used in this part 810:

Agreement for cooperation means an
agreement with another nation or group
of nations concluded under sections 123
or 124 of the Atomic Energy Act.

Atomic Energy Act means the Atomic
Energy Act of 1954, as amended.

Classified information means national
security information classified under
Executive Order 13526 or any
predecessor or superseding order, and
Restricted Data classified under the
Atomic Energy Act.

Cooperative enrichment enterprise
means a multi-country or multi-
company (where at least two of the
companies are incorporated in different
countries) joint development or
production effort. The term includes a
consortium of countries or companies or
a multi-national corporation.

Country, as well as government,
nation, state, and all related terms, shall
be read to include Taiwan, consistent
with section 4 of the Taiwan Relations
Act, 22 U.S.C. 3303, and the United
States’ one-China policy, under which
the United States maintains unofficial
relations with Taiwan.

Development means any activity
related to all phases before production
such as: design, design research, design
analysis, design concepts, assembly and
testing of prototypes, pilot production
schemes, design data, process of
transforming design data into a product,

configuration design, integration design,
and layouts.

DOE means the U.S. Department of
Energy.

Enrichment means isotope separation
of uranium or isotope separation of
plutonium, regardless of the type of
process or separation mechanism used.

Fissile material means isotopes that
readily fission after absorbing a neutron
of any energy, either fast or slow. Fissile
materials are uranium-235, uranium-
233, plutonium-239, and plutonium-
241.

Foreign national means an individual
who is not a citizen or national of the
United States, but excludes U.S. lawful
permanent residents and protected
individuals under the Immigration and
Naturalization Act (8 U.S.C.
1324b(a)(3)).

Fundamental research means basic
and applied research in science and
engineering, the results of which
ordinarily are published and shared
broadly within the scientific
community, as distinguished from
proprietary research and from industrial
development, design, production, and
product utilization, the results of which
ordinarily are restricted for proprietary
or national security reasons.

General authorization means an
authorization granted by the Secretary
under section 57 b.(2) of the Atomic
Energy Act to provide assistance or
technology to foreign atomic energy
activities subject to this part and which
does not require a request for, or the
Secretary’s issuance of, a specific
authorization.

IAEA means the International Atomic
Energy Agency.

NNPA means the Nuclear
Nonproliferation Act of 1978, Public
Law 95-242, 22 U.S.C. 3201 et seq.

NPT means the Treaty on the
Nonproliferation of Nuclear Weapons,
done on July 1, 1968.

Nuclear reactor means an apparatus,
other than a nuclear explosive device,
designed or used to sustain nuclear
fission in a self-sustaining chain
reaction.

Operational safety means the
capability of a reactor to be operated in
a manner that complies with national
standards or requirements or widely-
accepted international standards and
recommendations to prevent
uncontrolled or inadvertent criticality,
prevent or mitigate uncontrolled release
of radioactivity to the environment,
monitor and limit staff exposure to
radiation and radioactivity, and protect
off-site population from exposure to
radiation or radioactivity. Operational
safety may be enhanced by providing
expert advice, equipment,
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instrumentation, technology, software,
services, analyses, procedures, training,
or other assistance that improves the
capability of the reactor to be operated
in compliance with such standards,
requirements or recommendations.

Person means:

(1) Any individual, corporation,
partnership, firm, association, trust,
estate, public or private institution,

(2) Any group, government agency
other than DOE, or any State or political
entity within a State; and

(3) Any legal successor,
representative, agent, or agency of the
foregoing.

Production means all production
phases such as: construction,
production engineering, manufacture,
integration, assembly or mounting,
inspection, testing, and quality
assurance.

Production accelerator means a
particle accelerator especially designed,
used, or intended for use with a
production subcritical assembly.

Production accelerator-driven
subcritical assembly system means a
system comprised of a production
subcritical assembly and a production
accelerator and which is especially
designed, used, or intended for the
production of plutonium or uranium-
233. In such a system, the production
accelerator target provides a source of
neutrons used to effect special nuclear
material production in the production
subcritical assembly.

Production reactor means a nuclear
reactor especially designed or used
primarily for the production of
plutonium or uranium-233.

Production subcritical assembly
means an apparatus that contains source
material or special nuclear material to
produce a nuclear fission chain reaction
that is not self-sustaining and that is
especially designed, used, or intended
for the production of plutonium or
uranium-233.

Publicly available information means
information in any form that is generally
accessible, without restriction, to the
public.

Publicly available technology means
technology that is already published or
has been prepared for publication; arises
during, or results from, fundamental
research; or is included in an
application filed with the U.S. Patent
Office and eligible for foreign filing
under 35 U.S.C. 184.

Restricted Data means all data
concerning:

(1) Design, manufacture, or utilization
of atomic weapons;

(2) The production of special nuclear
material; or

(3) The use of special nuclear material
in the production of energy, but shall
not include data declassified or
removed from the Restricted Data
category pursuant to section 142 of the
Atomic Energy Act.

Secretary means the Secretary of
Energy.

Sensitive nuclear technology means
any information (including information
incorporated in a production or
utilization facility or important
component part thereof) which is not
available to the public (see definition of
“publicly available information”) and
which is important to the design,
construction, fabrication, operation, or
maintenance of a uranium enrichment
or nuclear fuel reprocessing facility or a
facility for the production of heavy
water, but shall not include Restricted
Data controlled pursuant to chapter 12
of the Atomic Energy Act. The
information may take a tangible form
such as a model, prototype, blueprint, or
operation manual or an intangible form
such as technical services.

Source material means:

(1) Uranium or thorium, other than
special nuclear material; or

(2) Ores that contain by weight 0.05
percent or more of uranium or thorium,
or any combination of these materials.

Special nuclear material means:

(1) Plutonium,

(2) Uranium-233, or

(3) Uranium enriched above 0.711
percent by weight in the isotope
uranium-235.

Specific authorization means an
authorization granted by the Secretary
under section 57 b.(2) of the Atomic
Energy Act, in response to an
application filed under this part, to
engage in specifically authorized
nuclear activities subject to this part.

Technical assistance means assistance
in such forms as instruction, skills,
training, working knowledge, consulting
services, or any other assistance as
determined by the Secretary. Technical
assistance may involve the transfer of
technical data.

Technical data means data in such
forms as blueprints, plans, diagrams,
models, formulae, engineering designs,
specifications, manuals, and
instructions written or recorded on
other media or devices such as disks,
tapes, read-only memories, and
computational methodologies,
algorithms, and computer codes that can
directly or indirectly affect the
production of special nuclear material.

Technology means technical
assistance or technical data required for
the development, production or use of
any plant, facility, or especially

designed or prepared equipment for the
activities described in § 810.2(b).

Use means operation, installation
(including on-site installation),
maintenance (checking), repair,
overhaul, or refurbishing.

United States, when used in a
geographical sense, includes Puerto
Rico and all territories and possessions
of the United States.

§810.4 Communications.

(a) All communications concerning
the regulations in this part should be
addressed to: U.S. Department of
Energy, Washington, DC 20585.
Attention: Senior Policy Advisor,
National Nuclear Security
Administration/Office of
Nonproliferation and International
Security (NA—24), Telephone (202) 586—
7924.

(b) Communications also may be
delivered to DOE’s headquarters at 1000
Independence Avenue SW.,
Washington, DC 20585. All clearly
marked proprietary information will be
given the maximum protection allowed
by law.

§810.5 Interpretations.

(a) The advice of the DOE Office of
Nonproliferation and International
Security may be requested on whether
a proposed activity falls outside the
scope of this part, is generally
authorized under § 810.6, or requires a
specific authorization under § 810.7.
However, unless authorized by the
Secretary in writing, no interpretation of
the regulations in this part other than a
written interpretation by the DOE
General Counsel is binding upon DOE.

(b) When advice is requested from the
DOE Office of Nonproliferation and
International Security, or a binding,
written determination is requested from
the DOE General Counsel, a response
normally will be made within 30
calendar days and, if this is not feasible,
an interim response will explain the
reason for the delay.

(c) The DOE Office of
Nonproliferation and International
Security may periodically publish
abstracts of general or specific
authorizations that may be of general
interest, exclusive of proprietary
business-confidential data submitted to
DOE or other information protected by
law from unauthorized disclosure.

§810.6 Generally authorized activities.

The Secretary has determined that the
following activities are generally
authorized, provided that no sensitive
nuclear technology or assistance
described in § 810.7 is involved:

(a) Engaging directly or indirectly in
the production of special nuclear



Federal Register/Vol. 78, No. 149/Friday, August 2, 2013 /Proposed Rules

46847

material at facilities in countries or with
entities listed in the Appendix to this
art;

(b) Transfer of technology to a citizen
or national of a country not listed in the
Appendix to this part and working at an
NRC-licensed facility, provided:

(1) The foreign national is lawfully
employed by or contracted to work for
a U.S. employer in the United States;

(2) The foreign national executes a
confidentiality agreement with the U.S.
employer to safeguard the technology
from unauthorized use or disclosure;

(3) The foreign national has been
granted unescorted access in accordance
with NRC regulations at an NRC-
licensed facility; and

(4) The foreign national’s U.S.
employer authorizing access to the
technology complies with the reporting
requirements in § 810.12(g).

(c) Activities at any safeguarded
facility to:

(1) Prevent or correct a current or
imminent radiological emergency
posing a significant danger to the health
and safety of the off-site population,
which emergency cannot be met by
other means, provided DOE is notified
in writing in advance and does not
object within 48 hours of receipt of the
advance notification;

(2) Furnish operational safety
information or assistance to existing
safeguarded civilian nuclear reactors
outside the United States in countries
with safeguards agreements with the
IAEA or an equivalent voluntary offer,
provided DOE is notified in writing and
approves the activity in writing
within45 calendar days of the notice.
The applicant should provide all the
information required under § 810.11 and
specific references to the national or
international safety standards or
requirements for operational safety for
nuclear reactors that will be addressed
by the assistance, and may provide
information cited in §810.11(b); or

(3) Furnish operational safety
information or assistance to existing,
proposed, or new-build civilian nuclear
power plants in the United States,
provided DOE is notified by certified
mail return receipt requested and
approves the activity in writing
within45 calendar days of the notice.
The applicant should provide all the
information required under § 810.11.

(d) Participation in exchange
programs approved by the Department
of State in consultation with DOE;

(e) Activities carried out in the course
of implementation of the “Agreement
between the United States of America
and the [IAEA] for the Application of
Safeguards in the United States,” done
on December 9, 1980;

(f) Activities carried out by persons
who are full-time employees of the
IAEA or whose employment by or work
for the IAEA is sponsored or approved
by the Department of State or DOE; and

(g) Extraction of Molybdenum-99 for
medical use from irradiated targets of
enriched uranium, provided that the
activity does not also involve
purification and recovery of enriched
uranium materials, and provided
further, that the technology used does
not involve significant components
relevant for reprocessing spent nuclear
reactor fuel (e.g., high-speed centrifugal
contactors, pulsed columns).

§810.7 Activities requiring specific
authorization.

Unless generally authorized by
§810.6, any person requires a specific
authorization by the Secretary before:

(a) Engaging in any of the activities
listed in § 810.2(b), with any foreign
country or entity not specified in the
Appendix to this part;

(b) Providing or transferring sensitive
nuclear technology to any foreign
country; or

(c) Engaging in or providing
technology (including technical
assistance) for any of the following
activities with respect to any foreign
country (or a citizen or national of that
country other than U.S. lawful
permanent residents or protected
individuals under the Immigration and
Naturalization Act (8 U.S.C.
1324b(a)(3)):

(1) Uranium isotope separation
(uranium enrichment), plutonium
isotope separation, or isotope separation
of any other elements (including stable
isotope separation) when the technology
or process can be applied directly or
indirectly to uranium or plutonium;

(2) Fabrication of nuclear fuel
containing plutonium, including
preparation of fuel elements, fuel
assemblies, and cladding thereof;

(3) Heavy water production, and
hydrogen isotope separation, when the
technology or process has reasonable
potential for large-scale separation of
deuterium (2H) from protium (*H);

(4) Development, production or use of
a production accelerator-driven
subcritical assembly system;

(5) Development, production or use of
a production reactor; or

(6) Reprocessing of irradiated nuclear
fuel or targets containing special nuclear
material.

§810.8 Restrictions on general and
specific authorization.

A general or specific authorization
granted by the Secretary under this part:
(a) Is limited to activities involving
only unclassified information and does

not permit furnishing classified
information;

(b) Does not relieve a person from
complying with the relevant laws or the
regulations of other U.S. Government
agencies applicable to exports; and

(c) Does not authorize a person to
engage in any activity when the person
knows or has reason to know that the
activity is intended to provide
assistance in designing, developing,
fabricating, or testing a nuclear
explosive device.

§810.9 Grant of specific authorization.

(a) An application for authorization to
engage in activities for which specific
authorization is required under § 810.7
should be made to the U.S. Department
of Energy, National Nuclear Security
Administration, Washington, DC 20585,
Attention: Senior Policy Advisor, Office
of Nonproliferation and International
Security (NA—-24).

(b) The Secretary will approve an
application for specific authorization if
it is determined, with the concurrence
of the Department of State and after
consultation with the Nuclear
Regulatory Commission, Department of
Commerce, and Department of Defense,
that the activity will not be inimical to
the interest of the United States. In
making such a determination, the
Secretary will take into account the
following factors:

(1) Whether the United States has an
agreement for cooperation in force
covering exports to the country or entity
involved;

(2) Whether the country is a party to,
or has otherwise adhered to, the NPT;

(3) Whether the country is in good
standing with its acknowledged
nonproliferation commitments;

(4) Whether the recipient country is in
full compliance with its obligations
under the NPT;

(5) Whether the country has accepted
IAEA safeguards obligations on all
nuclear materials used for peaceful
purposes and has them in force;

(6) Whether other nonproliferation
controls or conditions exist on the
proposed activity, including that the
recipient is duly authorized by the
country to receive and use the
technology sought to be transferred;

(7) Significance of the assistance or
transferred technology relative to the
existing nuclear capabilities of the
recipient country;

(8) Whether the transferred
technology is part of an existing
cooperative enrichment enterprise or
the supply chain of such an enterprise;

(9) The availability of comparable
assistance or technology from other
sources; and
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(10) Any other factors that may bear
upon the political, economic,
competitiveness, or security interests of
the United States, including the
obligations of the United States under
treaties or other international
agreements, and the obligations of the
recipient country under treaties or other
international agreements.

(c) If the proposed activity involves
the export of sensitive nuclear
technology, the requirements of sections
127 and 128 of the Atomic Energy Act
and of any applicable United States
international commitments must also be
met. For the export of sensitive nuclear
technology, in addition to the factors in
paragraph (b) of this section, the
Secretary will take into account:

(1) Whether the recipient country has
signed, ratified, and is implementing a
comprehensive safeguards agreement
with the IAEA and has in force an
Additional Protocol based on the model
Additional Protocol, or, pending this, in
the case of a regional accounting and
control arrangement for nuclear
materials, is implementing, in
cooperation with the IAEA, a safeguards
agreement approved by the IAEA Board
of Governors prior to the publication of
INFCIRC/540 (September 1997); or
alternatively whether comprehensive
safeguards, including the measures of
the Model Additional Protocol, are
being applied in the recipient country;

(2) Whether the recipient country has
not been identified in a report by the
IAEA Secretariat that is under
consideration by the IAEA Board of
Governors, as being in breach of
obligations to comply with the
applicable safeguards agreement, nor
continues to be the subject of Board of
Governors decisions calling upon it to
take additional steps to comply with its
safeguards obligations or to build
confidence in the peaceful nature of its
nuclear program, nor as to which the
IAEA Secretariat has reported that it is
unable to implement the applicable
safeguards agreement. This criterion
would not apply in cases where the
IAEA Board of Governors or the United
Nations Security Council subsequently
decides that adequate assurances exist
as to the peaceful purposes of the
recipient’s nuclear program and its
compliance with the applicable
safeguards agreements. For the purposes
of this paragraph, ‘“breach” refers only
to serious breaches of proliferation
concern;

(3) Whether the recipient country is
adhering to the Nuclear Suppliers
Group Guidelines and, where
applicable, has reported to the Security
Council of the United Nations that it is
implementing effective export controls

as identified by Security Council
Resolution 1540; and

(4) Whether the recipient country
adheres to international safety
conventions relating to nuclear or other
radioactive materials or facilities.

(d) Unless otherwise prohibited by
U.S. law, the Secretary may grant an
application for specific authorization for
activities related to the enrichment of
source material and special nuclear
material, provided that:

(1) The U.S. Government has received
written nonproliferation assurances
from the government of the country;

(2) That it/they accept(s) the sensitive
enrichment equipment and enabling
technologies or an operable enrichment
facility under conditions that do not
permit or enable unauthorized
replication of the facilities;

(3) That the subject enrichment
activity will not result in the production
of uranium enriched to greater than
20% in the isotope uranium-235; and

(4) That there are in place appropriate
security arrangements to protect the
activity from use or transfer inconsistent
with the country’s national laws.

(e) Approximately 30 calendar days
after the Secretary’s grant of a specific
authorization, a copy of the Secretary’s
determination may be provided to any
person requesting it at the Department’s
Public Reading Room, unless the
applicant submits information
demonstrating that public disclosure
will cause substantial harm to its
competitive position. This provision
does not affect any other authority
provided by law for the non-disclosure
of information.

§810.10 Revocation, suspension, or
modification of authorization.

The Secretary may revoke, suspend,
or modify a general or specific
authorization:

(a) For any material false statement in
an application for specific authorization
or in any additional information
submitted in its support;

(b) For failing to provide a report or
for any material false statement in a
report submitted pursuant to § 810.12;

(c) If any authorization governed by
this part is subsequently determined by
the Secretary to be inimical to the
interest of the United States or
otherwise no longer meets the legal
criteria for approval; or

(d) Pursuant to section 129 of the
Atomic Energy Act.

§810.11 Information required in an
application for specific authorization.

(a) An application letter must include
the following information:

(1) The name, address, and
citizenship of the applicant, and

complete disclosure of all real parties in
interest; if the applicant is a corporation
or other legal entity; where it is
incorporated or organized; the location
of its principal office; and the degree of
any control or ownership by any foreign
individual, corporation, partnership,
firm, association, trust, estate, public or
private institution or government
agency;

(2) The country or entity to receive
the assistance or technology; the name
and location of any facility or project
involved; and the name and address of
the person for which or whom the
activity is to be performed;

(3) A description of the assistance or
technology to be provided, including a
complete description of the proposed
activity, its approximate monetary
value, and a detailed description of any
specific project to which the activity
relates; and

(4) The designation of any
information that if publicly disclosed
would cause substantial harm to the
competitive position of the applicant.

(b) The applicant should ano include,
as an attachment to the application
letter, any information the applicant
wishes to provide concerning the factors
listed in §810.9(b) and (c).

(c) Except as provided in § 810.6(b),
an applicant seeking to employ a citizen
or national of a country not listed in the
Appendix in a position that could result
in the transfer of technology subject to
§810.2, or seeking to employ any
foreign national in the United States or
in a foreign country that could result in
the export of assistance or transfer of
technology subject to § 810.7, must
request a specific authorization for the
employment. The applicant must
provide, with respect to each foreign
national to whom access to technology
will be granted, the following:

(1) A description of the technology
that would be made available to the
foreign national;

(2) The purpose of the proposed
transfer, a description of the applicant’s
technology control program, and the
Nuclear Regulatory Commission
standards applicable to the employer’s
grant of access to the technology;

(3) A copy of any confidentiality
agreement between the applicant and
the foreign national as required by
§810.6(b)(2);

(4) Background information about the
foreign national, including the
individual’s citizenship, all countries
where the individual has resided for
more than six months, the training or
educational background of the
individual, all work experience, any
other known affiliations with persons
engaged in activities subject to this part,
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and current immigration or visa status
in the United States; and

(5) A statement signed by the foreign
national that he/she will comply with
the regulations under this part; will not
disclose the applicant’s technology
without DOE’s prior written
authorization; and will not, at any time
during or after his/her employment with
the applicant, use the applicant’s
technology for any nuclear explosive
device, for research on or development
of any nuclear explosive device, or in
furtherance of any military purpose.

(d) An applicant for a specific
authorization related to the enrichment
of fissile material must submit
information that demonstrates that the
proposed transfer will avoid, so far as
practicable, the transfer of enabling
design or manufacturing technology
associated with such items; and that the
applicant will share with the recipient
only information required for the
regulatory purposes of the recipient
country or to ensure the safe installation
and operation of a resulting enrichment
facility, without divulging enabling
technology.

§810.12 Reports.

(a) Each person who has received a
specific authorization shall, within 30
calendar days after beginning the
authorized activity, provide to DOE a
written report containing the following
information:

(1) The name, address, and
citizenship of the person submitting the
report;

(2) The name, address, and
citizenship of the person for whom or
which the activity is being performed;

(3) A description of the activity, the
date it began, its location, status, and
anticipated date of completion; and

(4) A copy of the DOE letter
authorizing the activity.

(b) Each person carrying out a
specifically authorized activity shall
inform DOE, in writing within 30
calendar days, of completion of the
activity or of its termination before
completion.

(c) Each person granted a specific
authorization shall inform DOE, in
writing within 30 calendar days, when
it is known that the proposed activity
will not be undertaken and the granted
authorization will not be used.

(d) DOE may require reports to
include such additional information
that may be required by applicable U.S.
law, regulation, or policy with respect to
the specific nuclear activity or country
for which specific authorization is
required.

(e) Each person, within 30 calendar
days after beginning any generally

authorized activity under § 810.6, shall
provide to DOE:

(1) The name, address, and
citizenship of the person submitting the
report;

(2) The name, address, and
citizenship of the person for whom or
which the activity is being performed;

(3) A description of the activity, the
date it began, its location, status, and
anticipated date of completion; and

(4) A written assurance that the
applicant has an agreement with the
recipient ensuring that any subsequent
transfer of materials, equipment, or
technology transferred under general
authorization under circumstances in
which the conditions in § 810.6 would
not be met will take place only if the
applicant obtains DOE’s prior written
approval.

(f) Individuals engaging in generally
authorized activities as employees of
persons required to report are not
themselves required to submit the
reports described in paragraph (e) of this
section.

(g) Persons engaging in generally
authorized activities under § 810.6(b)
are required to notify the Department
that a citizen or national of a country
not listed in the Appendix to this part
has been granted access to information
subject to § 810.2 in accordance with
Nuclear Regulatory Commission access
requirements. The report should contain
the information required in § 810.11(b).

(h) All reports should be sent to: U.S.
Department of Energy, National Nuclear
Security Administration, Washington,
DC 20585, Attention: Senior Policy
Advisor, Office of Nonproliferation and
International Security (NA—-24).

§810.13 Additional information.

DOE may at any time require a person
engaging in any generally or specifically
authorized activity to submit additional
information.

§810.14 Violations.

(a) The Atomic Energy Act provides
that:

(1) Permanent or temporary
injunctions or restraining orders may be
granted to prevent any person from
violating any provision of the Atomic
Energy Act or its implementing
regulations.

(2) Any person convicted of violating
or conspiring or attempting to violate
any provision of section 57 of the
Atomic Energy Act may be fined up to
$10,000 or imprisoned up to 10 years,
or both. If the offense is committed with
intent to injure the United States or to
aid any foreign nation, the penalty
could be up to life imprisonment and a
$20,000 fine, or both.

(b) Title 18 of the United States Code,
section 1001, provides that persons
convicted of willfully falsifying,
concealing, or covering up a material
fact or making false, fictitious or
fraudulent statements or representations
may be fined up to $10,000 or
imprisoned up to five years, or both.

§810.15 Effective date and savings clause.

Except for actions that may be taken
by DOE pursuant to § 810.10, the
regulations in this part do not affect the
validity or terms of any specific
authorizations granted under
regulations in effect before [date 30 days
after date of publication of final rule] or
generally authorized activities under
those regulations for which the
contracts, purchase orders, or licensing
arrangements were already in effect.
Persons engaging in activities that were
generally authorized under regulations
in effect before [date 30 days after date
of publication of final rule], but that
require specific authorization under the
regulations in this part, must request
specific authorization by [date 90 days
after date of publication of final rule]
and may continue their activities until
DOE acts on the request.

Appendix A to Part 810—Generally
Authorized Destinations

Argentina

Australia

Austria

Belgium

Brazil

Bulgaria

Canada

Chile (For all activities related to INFCIRC/
834 only)

Colombia

Cyprus

Czech Republic

Denmark

Egypt

Estonia

Finland

France

Germany

Greece

Hungary

Indonesia

International Atomic Energy Agency

Ireland

Ttaly

Japan

Kazakhstan

Korea, Republic of

Latvia

Lithuania

Luxembourg

Malta

Mexico (For all activities related to INFCIRC/
203 Parts 1 and 2 and INFCIRC/825 only)

Morocco

Netherlands

Norway

Poland

Portugal

Romania
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[FR Doc. 2013—-18691 Filed 8—1-13; 8:45 am]
BILLING CODE 6450-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 741 and 748
RIN 3313-AE25
Filing Financial and Other Reports

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Proposed rule.

SUMMARY: The NCUA Board (Board)
proposes to amend its regulations
regarding filing financial, statistical, and
other reports and credit union profiles
by requiring all federally-insured credit
unions (FICU) to file this information
electronically using NCUA’s
information management system or
other electronic means specified by
NCUA. Under the current rule, FICUs
are required to file this information
online only if they have the capacity to
do so.

DATES: NCUA is issuing this proposal
with a 30-day comment period instead
of its typical 60-day time frame. NCUA
believes the proposal is simple, and 30
days is sufficient for the public to digest
and comment on the proposal.
Comments must be received on or
before September 3, 2013.

ADDRESSES: You may submit comments
by any of the following methods (Please
send comments by one method only):

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e NCUA Web site: http://
www.ncua.gov/
RegulationsOpinionsLaws/
proposed_regs/proposed_regs.html.
Follow the instructions for submitting
comments.

e Email: Address to
regcomments@ncua.gov. Include “[Your
name] Comments on Notice of Proposed
Rulemaking for Parts 741 and 748,
Filing financial and other reports” in
the email subject line.

e Fax:(703) 518—6319. Use the
subject line described above for email.

except for those we cannot post for
technical reasons. NCUA will not edit or
remove any identifying or contact
information from the public comments
submitted. You may inspect paper
copies of comments in NCUA’s law
library at 1775 Duke Street, Alexandria,
Virginia 22314, by appointment
weekdays between 9 a.m. and 3 p.m. To
make an appointment, call (703) 518—
6546 or send an email to
OGCMail@ncua.gov.

FOR FURTHER INFORMATION CONTACT:
Frank Kressman, Associate General
Counsel or Sarah Chung, Staff Attorney,
Office of General Counsel, at the above
address or telephone (703) 518-1178 or
Mark Vaughan, Director, Division of
Analytics and Surveillance, Office of
Examination and Insurance, at the above
address or telephone (703) 518-6360.
SUPPLEMENTARY INFORMATION:

I. Background

II. Summary of the Proposed Rule

III. Regulatory Procedures

I. Background

A. What are the current requirements for
filing reports?

The Federal Credit Union Act (Act)
provides NCUA with broad authority to
require FICUs, including corporate
credit unions, to submit financial data
and other information as required by the
Board.! The Act directs each FICU to
make reports of condition to the Board
on dates selected by the Board.2 The
Board has broad discretion to set the
conditions and information
requirements for such reports.? More
specifically, NCUA requires FICUs to
submit financial reports, reports of
officials, credit union profiles, and other
reports.*

Section 741.6(a) of NCUA’s
regulations requires FICUs to file
financial, statistical, and other reports,
including call reports. Section 748.1 of
NCUA'’s regulations requires the
president or managing official of each
FICU to certify compliance with a
variety of requirements in its credit
union profile.

112 U.S.C. 1756, 1766, 1781, and 1782.
2Id.

31d.

412 CFR 741.6 and 748.1.

FICUs filed manually. The largest of
these credit unions had $21 million in
assets, and 45 of them had fewer than
$2 million in assets. The overwhelming
majority of these manual filers are
federal credit unions. Approximately
one quarter of manual filers report
having email and internet access and
appear to have the capacity to file
reports and profiles electronically.
NCUA recently completed an initiative
to provide free laptops and technical
assistance to manual filers. This
initiative helped some FICUs transition
to online filing.

II. Summary of the Proposed Rule
A. Why is NCUA proposing this rule?

Executive Order 13579 provides that
independent agencies, including NCUA,
should consider if they can modify,
streamline, expand, or repeal existing
rules to make their programs more
effective and less burdensome. NCUA
seeks to reduce operating costs and
promote environmentally responsible
practices. NCUA estimates it costs the
agency $125 per filer per quarter to
process manual filings of call reports
alone. NCUA proposes to require all
FICUs to submit call reports and other
data and to update their credit union
profiles online to reduce the expense of
printing and mailing paper forms and
other processing costs. Filing manually
will no longer be an option.

Additionally, NCUA intends to
increase efficiency, enhance accuracy of
data, and provide a secure access portal
that is the sole means for FICUs to
submit, edit, and view data NCUA
collects. Online reporting is more
efficient and cost effective and enhances
the accuracy of credit union data. In
addition, it permits FICUs to submit
data securely to NCUA from any
computer with internet access. This
system eliminates mailing and printing
delays and missing information, and
provides real-time warnings throughout
the input process to ensure data
integrity.

51d. Currently, corporate credit unions use an
electronic system for submitting data online
different from the system used by natural person
FICUs.
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B. Does the proposed rule create any
new burdens for FICUs?

NCUA believes that once manual
filers embrace online filing, they will
find it is quicker and easier than their
current practices, and it will reduce
their administrative burden. The
proposal does not create any new
regulatory burdens for FICUs, and
NCUA expects that electronic filing of
reports and profiles will improve a
FICU’s efficiency and reduce delays.

To assist FICUs making this
transition, NCUA already provides
instructions on how to report online and
has posted a “frequently asked
questions” section on NCUA’s Web site.

III. Regulatory Procedures

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact a regulation may have on a
substantial number of small entities.®
For purposes of this analysis, NCUA
considers small credit unions to be
those having under $50 million in
assets.” This rule would affect relatively
few FICUs and the associated cost is
minimal. Accordingly, NCUA certifies
the rule will not have a significant
economic impact on small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) applies to rulemakings in which
an agency by rule creates a new
paperwork burden on regulated entities
or modifies an existing burden.? For
purposes of the PRA, a paperwork
burden may take the form of either a
reporting or a recordkeeping
requirement, both referred to as
information collections. This proposed
rule requires the same information
previously required in a different
format, which NCUA believes should
require the same or less amount of time
to produce. This proposed rule will not
create new paperwork burdens or
modify any existing paperwork burdens.

C. Executive Order 13132

Executive Order 13132 encourages
independent regulatory agencies to
consider the impact of their actions on
state and local interests. In adherence to
fundamental federalism principles,
NCUA, an independent regulatory
agency as defined in 44 U.S.C. 3502(5),
voluntarily complies with the executive

65 U.S.C. 603(a).

7 Interpretive Ruling and Policy Statement 03—2,
68 FR 31949 (May 29, 2003), as amended by
Interpretative Ruling and Policy Statement 13-1, 78
FR 4032 (Jan. 18, 2013).

844 U.S.C. 3507(d); 5 CFR part 1320.

order. This rule will not have a
substantial direct effect on the states, on
the connection between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. NCUA has
determined this rule does not constitute
a policy that has federalism
implications for purposes of the
executive order.

D. Assessment of Federal Regulations
and Policies on Families

NCUA has determined that this
proposed rule will not affect family
well-being within the meaning of
Section 654 of the Treasury and General
Government Appropriations Act, 1999,
Public Law 105-277, 112 Stat. 2681
(1998).

List of Subjects
12 CFR Part 741

Credit, Credit unions, Reporting and
recordkeeping requirements, Share
insurance.

12 CFR Part 748

Credit unions, Reporting and
recordkeeping requirements, Security
measures.

By the National Credit Union
Administration Board on July 25, 2013.
Mary F. Rupp,

Secretary of the Board.

For the reasons stated above, NCUA
proposes to amend 12 CFR parts 741
and 748 as follows:

PART 741—REQUIREMENTS FOR
INSURANCE

m 1. The authority for part 741
continues to read as follows:

Authority: 12 U.S.C. 1757, 1766(a), 1781—
1790, and 1790d; 31 U.S.C. 3717.

m 2.In § 741.6, revise paragraph (a) to
read as follows:

§741.6 Financial and statistical and other
reports.

(a) Upon written notice from the
Board, Regional Director, Director of the
Office of Examination and Insurance, or
Director of the Office of National
Examinations and Supervision, insured
credit unions must file financial and
other reports in accordance with the
instructions in the notice. Insured credit
unions must use NCUA'’s information
management system, or other electronic
means specified by NCUA, to submit
their data online.

* * * * *

PART 748—SECURITY PROGRAM,
REPORT OF SUSPECTED CRIMES,
SUSPICIOUS TRANSACTIONS,
CATASTROPHIC ACTS AND BANK
SECRECY ACT COMPLIANCE

m 3. The authority for part 748
continues to read as follows:

Authority: 12 U.S.C. 1766(a), 1786(q); 15
U.S.C. 6801-6809; 31 U.S.C. 5311 and 5318.
m 4.In § 748.1, revise paragraph (a) to
read as follows:

§748.1 Filing of reports.

(a) The president or managing official
of each federally-insured credit union
must certify compliance with the
requirements of this part in its Credit
Union Profile annually through NCUA’s
online information management system.
* * * * *

[FR Doc. 2013—-18299 Filed 8-1-13; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-114122-12]
RIN 1545-BK96

Controlled Group Regulation Examples

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document proposes
revisions to examples that illustrate the
controlled group rules related to
regulated investment companies (RICs).
These proposed revisions resolve an
issue with how the controlled group
rules should be applied in connection
with the RIC “asset diversification” test.
This document also provides notice of
a public hearing on the proposed
regulations.

DATES: Written or electronic comments
must be received by October 31, 2013.
Requests to speak and outlines of topics
to be discussed at the public hearing
scheduled for December 9, 2013, at 10
a.m., must be received by October 31,
2013.

ADDRESSES: Send submissions to
CC:PA:LPD:PR (REG-114122-12), Room
5203, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-114122—
12), Courier’s Desk, Internal Revenue
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Service, 1111 Constitution Avenue NW.,
Washington, DC, or sent electronically,
via the Federal eRulemaking Portal at
www.regulations.gov (indicate IRS and
REG-114122-12). The public hearing
will be held in the Auditorium,
beginning at 10 a.m., at the Internal
Revenue Service, 1111 Constitution
Avenue NW., Washington, DC 20224.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulation,
Julanne Allen at (202) 622—-3920;
concerning submissions of comments,
the public hearing, and/or to be placed
on the building access list to attend the
public hearing, Oluwafunmilayo
(Funmi) Taylor at (202) 622-7180 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background

This document contains proposed
amendments to the Income Tax
Regulations (26 CFR part 1) relating to
the application of the “controlled
group” rules found in section 851(c) of
the Internal Revenue Code of 1986, as
amended (Code).

Section 851(b)(3)(B) provides that, to
qualify as a RIC, a taxpayer must meet
an asset diversification test pursuant to
which not more than 25 percent of the
value of the taxpayer’s total assets may
be invested in (i) the securities (other
than Government securities or the
securities of other regulated investment
companies) of any one issuer, (ii) the
securities (other than the securities of
other regulated investment companies)
of two or more issuers which the
taxpayer controls and which are
determined, under regulations
prescribed by the Secretary, to be
engaged in the same or similar trades or
businesses or related trades or
businesses, or (iii) the securities of one
or more qualified publicly traded
partnerships (as defined in section
851(h)).

The controlled group rules in section
851(c) provide that, when ascertaining
the value of a taxpayer’s investment in
the securities of a particular issuer for
purposes of determining whether the
asset diversification test has been met,
the proportion of any investment in the
securities of such issuer by a member of
the taxpayer’s “controlled group”
should be aggregated with the taxpayer’s
investment in such issuer, as
determined under regulations. Section
851(c)(3) defines a controlled group as
one or more chains of corporations
connected through stock ownership
with the taxpayer if—(i) 20 percent or
more of the total combined voting
power of all classes of stock entitled to
vote of each of the corporations (except

the taxpayer) is owned directly by one
or more of the other corporations; and
(ii) the taxpayer owns directly at least
20 percent or more of the total
combined voting power of all classes of
stock entitled to vote of at least one of
the other corporations. Clarification is
needed regarding whether a RIC and its
controlled subsidiary are a controlled
group if the subsidiary does not control
(within the meaning of section
851(c)(2)) at least one other corporation.

The definition of a controlled group
for purposes of the RIC rules was first
enacted in 1942 and appears to have
been modeled on the definition of an
“affiliated group” in the predecessor to
current section 1504(a). The predecessor
to current section 1504(a) used language
nearly identical, save for different
ownership thresholds, to the definition
of controlled group for purposes of the
RIC rules. See HR Rep. No. 2333, 77th
Cong., 2nd Sess. 122 (1942), 1942-2 CB
372, 462—63; see also the Revenue Act
of 1928, ch. 852, sec. 141(d), 45 Stat.
791, 831 (1928) (enacting the
predecessor to section 1504(a)). The
current regulations under section 851
include a series of examples, two of
which reproduce, nearly verbatim,
examples contained in the 1942
legislative history. See § 1.851-5,
Examples 3 and 4. Some practitioners
have interpreted section 851(c)(3) to
require the presence of two levels of
controlled entities for a controlled group
to exist, and have relied on certain of
the examples in the regulations, and the
1942 legislative history, to support this
interpretation. The IRS and the Treasury
Department believe that this
interpretation is unwarranted.
Accordingly, through revisions to the
existing examples, these proposed
regulations clarify that two corporations
constitute a controlled group if the
ownership requirements of section
851(c)(3) are met.

The IRS and the Treasury Department
believe that the interpretation of the
controlled group rules reflected in these
proposed regulations is consistent both
with the statutory language of section
851(c)(3) and the interpretation of
analogous Code provisions. For
example, for purposes of the
consolidated return rules, the IRS has
consistently treated a parent and its
directly owned subsidiary as
“affiliated”” within the meaning of
section 1504 (a)(1) regardless of whether
the subsidiary controlled another
subsidiary. Likewise, in limiting certain
tax benefits for affiliated corporations,
the IRS treats a parent and its subsidiary
as a ““controlled group” under section
1563, which uses language similar to
section 1504(a), regardless of whether

the subsidiary controls another entity.
See section 1563(a)(1) and §1.1563—
1(a)(2)(ii), Example 1. The interpretation
reflected in these proposed regulations
is also consistent with the purpose of
section 851(c)(3), which is to aggregate
the investments of related corporations
for purposes of the asset diversification
test.

The IRS and the Treasury Department
believe that the language in the
examples in the existing regulations and
in the 1942 legislative history was
intended merely to simplify the
description of certain fact patterns, and
not to articulate a legal interpretation
that is inconsistent with the
construction of substantially similar
language elsewhere in the Code and that
is unsupported by practical or policy
considerations grounded in the statutory
scheme.

Explanation of Provisions

The proposed regulations update
examples in existing § 1.851-5. The
controlled group rules of section 851(c)
prevent a RIC from exceeding the
limitations set forth in section 851(b)(3)
by indirectly investing in the securities
of an issuer through a subsidiary. This
update clarifies the controlled group
rules and confirms that they are applied
in a manner consistent with sections
1504 and 1563.

First, the proposed changes to the
regulations clarify the two examples
that have caused confusion. In Example
1, additional language would clarify
which entities in the example are
members of a controlled group.
Currently, the example states that none
of the subsidiaries of the RIC in the
example is a member of a controlled
group. The IRS and the Treasury
Department believe that this statement
was intended merely to indicate that
none of the wholly owned subsidiaries
in the example controlled another
subsidiary. Consistent with the statutory
language of section 851(c)(3), the
proposed regulations would clarify that
each of the RIC’s wholly owned
subsidiaries is a member of a controlled
group with the RIC.

Example 4, which is derived from the
legislative history of section 851(c)(3), is
revised to remove references to
ownership by controlled group members
of greater than 20 percent interests in an
issuer. The existing language has
sometimes been misinterpreted to mean
that in order for a subsidiary’s holdings
in an issuer to be aggregated with the
holdings of the parent RIC, the
subsidiary must have a controlling
interest in the issuer. The proposed
revision to Example 4 would ensure that
Example 4 is applied in a manner
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section 851(c)(3). Constitution Avenue NW., Washington,

Second, the proposed changes would  DC 20224. Due to building security Cash ..o 5
add a new example to illustrate both the procedures, visitors must enter at the Gover_n_ment securities s 10
mechanics of the controlled group rules  Gonstitution Avenue entrance. In Securities of regulated investment
as applied to wholly owned subsidiaries addition, all visitors must present photo S com_tpamefs Corors fomyT 58
and the application of section identification to enter the building. Szg:ﬂt:zz gf Cg:pg:gt:gﬂ B T 15
851(b)(3)(B)(iii)’s rule with respect to Because of access restrictions, visitors Securities of Corgoration c . 20
securities Of quahfled pubhcly traded Wlll not be admitted beyond the Securities of various Corporations
partnerships. immediate entrance area more than 15 (not exceeding 5 percent of its

Third, the proposed changes would minutes before the hearing starts. For assets in any one company) ..... 20
update the dates used in the examples information about havjng your name —
(1955) to the current year (2013 or 2014, placed on the building access list to TOMl s 100

where appropriate) and would update
references from section 851(b)(4) to refer
instead to section 851(b)(3). Section
1271(b)(1) of the Taxpayer Relief Act of
1997, Public Law 105-34 (111 Stat. 788,
1063 (1997)), redesignated section
851(b)(4) as section 851(b)(3).

Finally, for additional clarity, these
proposed regulations would add
citations to section 851(d)(1) in
Examples 5 and 6.

Proposed Effective Date

The proposed changes apply to
quarters that begin at least 90 days after
the date of publication in the Federal
Register of a Treasury decision adopting
these rules as final regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866, as
supplemented by Executive Order
13563. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to this
regulation, and because the regulation
does not impose a collection of
information on small entitles, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Code, this notice
of proposed rulemaking has been
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Public Hearing

Before this proposed regulation is
adopted as a final regulation,
consideration will be given to any
written (a signed original and eight (8)
copies) or electronic comments that are
submitted to the IRS. The IRS and the
Treasury Department request comments
on all aspects of the proposed examples.
All comments will be available for
public inspection and copying.

A public hearing has been scheduled
for December 9, 2013, beginning at
10:00 a.m. in the IRS Auditorium,

attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit written or electronic
comments by October 31, 2013 and an
outline of the topics to be discussed and
the time to be devoted to each topic
(signed original and eight (8) copies) by
October 31, 2013. A period of 10
minutes will be allotted to each person
for making comments. An agenda
showing the scheduling of the speakers
will be prepared after the deadline for
receiving outlines has passed. Copies of
the agenda will be available free of
charge at the hearing.

Drafting Information

The principal author of this notice is
Julanne Allen of the Office of Associate
Chief Counsel (Financial Institutions &
Products). For further information
regarding this notice contact Julanne
Allen at (202) 622—3920 (not a toll-free
call).

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation

for part 1 is amended by adding an entry
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.851-5 also issued under 26
U.S.C. 851(c).

m Par. 2. Section 1.851-5 isrevised to
read as follows:

§1.851-5 Examples—The
provisions of section 851 may be
illustrated by the following examples:

(a) Example 1. Investment Company W at

the close of its first quarter of its taxable year
has its assets invested as follows:

Investment Company W owns all of the
voting stock of Corporations A and B, 15
percent of the voting stock of Corporation C,
and less than 10 percent of the voting stock
of regulated investment companies and
various other corporations. Neither
Corporation A nor Gorporation B owns (i) 20
percent or more of the voting stock of any
other corporation, (ii) securities issued by
Corporation C, or (iii) securities issued by
any of the regulated investment companies or
various corporations whose securities are
owned by Investment Company W. Except
for Corporation A and Corporation B, none of
the corporations (including the regulated
investment companies) is a member of a
controlled group with Investment Company
Ww.

Investment Company W meets the
requirements under section 851(b)(3) at the
end of its first quarter. It complies with
subparagraph (A) of section 851(b)(3) because
it has 55 percent of its assets invested as
provided in that subparagraph. It complies
with subparagraph (B) of section 851(b)(3)
because it does not have more than 25
percent of its assets invested in the securities
of any one issuer, of two or more issuers that
it controls, or of one or more qualified
publicly traded partnerships (as defined in
section 851(h)).

Example 2. Investment Company V at the
close of a particular quarter of the taxable
year has its assets invested as follows:

Percent

Cash e 10
Government securities .............. 35
Securities of Corporation A ...... 7
Securities of Corporation B ...... 12
Securities of Corporation C ...... 15
Securities of Corporation D ...... 21

100

Investment Company V fails to meet the
requirements of subparagraph (A) of section
851(b)(3) since its assets invested in
Corporations A, B, C, and D exceed in each
case 5 percent of the value of the total assets
of the company at the close of the particular
quarter.

Example 3. Investment Company X at the
close of the particular quarter of the taxable
year has its assets invested as follows:

Percent

Cash and Government securi-
HIES e 20




851(c)(1), more than 25 percent of the value
of Investment Company T’s total assets is
invested in the securities of one or more
qualified publicly traded partnerships. This
result is shown by the following calculation:

Percent

Percentage of assets invested
directly in qualified publicly

traded partnerships 15.0
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Percent Percent
Securities of Corporation A ...... 5 Total percentage of assets
Securities of Corporation B ...... 10 of Investment Company
Securities of Corporation C ...... 25 Y invested in Corpora-
Securities of various corpora- toN B v 25.4
tions (not exceeding 5 per-
cent of its assets in any one Example 5. Investment Company Z, which
COMPANY) eevvreeeeeeeeerieeeeienns 40 keeps its books and makes its returns on the
—— basis of the calendar year, at the close of the
Total .o 100 first quarter of 2013 meets the requirements

Investment Company X owns more than 20
percent of the voting power of Corporations
B and C and less than 10 percent of the
voting power of all of the other corporations.
Corporation B manufactures radios and
Corporation G acts as its distributor and also
distributes radios for other companies.
Investment Company X fails to meet the
requirements of subparagraph (B) of section
851(b)(3) since it has 35 percent of its assets
invested in the securities of two issuers
which it controls and which are engaged in
related trades or businesses.

Example 4. Investment Company Y at the
close of a particular quarter of its taxable year
has its assets invested as follows:

Percent

Cash and Government securi-
HES oo 15
Securities of Corporation K (a
regulated investment com-
PANY) o 30
Securities of Corporation A
Securities of Corporation B ...... 20
Securities of various corpora-
tions (not exceeding 5 per-
cent of its assets in any one
company)

100

.............................. 25

Corporation K has 20 percent of its assets
invested in Corporation L, and Corporation L
has 40 percent of its assets invested in
Corporation B. Corporation A also has 30
percent of its assets invested in Corporation
B. Investment Company Y owns more than
20 percent of the voting power of
Corporations A and K. Corporation K owns
more than 20 percent of the voting power of
Corporation L.

At the end of that quarter, Investment
Company Y is disqualified under
subparagraph (B)(i) of section 851(b)(3)
because, after applying section 851(c)(1),
more than 25 percent of the value of
Investment Company Y’s total assets is
invested in the securities of Corporation B.
This result is shown by the following
calculation:

Percent
Percentage of assets invested
directly in Corporation B ....... 20.0
Percentage invested through K
and L (30% x 20% x 40%) ... 2.4
Percentage invested indirectly
through A (10% x 30%) ........ 3.0

of section 851(b)(3) and has 20 percent of its
assets invested in Corporation A. Later
during the taxable year it makes distributions
to its shareholders and because of such
distributions, it finds at the close of the
taxable year that it has more than 25 percent
of its remaining assets invested in
Corporation A. Investment Company Z does
not lose its status as a regulated investment
company for the taxable year 2013 because of
such distributions, nor will it lose its status
as a regulated investment company for 2014
or any subsequent year solely as a result of
such distributions. See section 851(d)(1).

Example 6. Investment Company QQ, which
keeps its books and makes its returns on the
basis of a calendar year, at the close of the
first quarter of 2013, meets the requirements
of section 851(b)(3) and has 20 percent of its
assets invested in Corporation P. At the close
of the taxable year 2013, it finds that it has
more than 25 percent of its assets invested in
Corporation P. This situation results entirely
from fluctuations in the market values of the
securities in Investment Company Q’s
portfolio and is not due in whole or in part
to the acquisition of any security or other
property. Corporation Q does not lose its
status as a regulated investment company for
the taxable year 2013 because of such
fluctuations in the market values of the
securities in its portfolio, nor will it lose its
status as a regulated investment company for
2014 or any subsequent year solely as a result
of such market value fluctuations. See
section 851(d)(1).

Example 7. Investment Company T at the
close of a particular quarter of its taxable year
has its assets invested as follows:

Percent

Cash and Government securi-
HES o 40
Securities of Corporation A ...... 20
Securities of various qualified
publicly traded partnerships
(within the meaning of sec-
tions 851(b)(3) and 851(h)) ... 15
Securities of various corpora-
tions (not exceeding 5 per-
cent of its assets in any one
COMPANY) oo 25

100

Investment Company T owns more than 20
percent of the voting power of Corporation A
and less than 10 percent of the voting power
of all of the other corporations. Corporation
A has 80 percent of its assets invested in
qualified publicly traded partnerships.

Investment Company T is disqualified
under subparagraph (B)(iii) of section
851(b)(3), because, after applying section

Percentage invested in quali-
fied publicly traded partner-
ships indirectly through A

(20% x 80%) 16.0

Total percentage of assets
of Investment Company
T invested in qualified
publicly traded partner-

ShIPS .o 31.0

(b) Effective/applicability date. The
proposed revisions apply to quarters
that begin at least 90 days after the date
of publication of the Treasury decision
adopting these rules as a final regulation
in the Federal Register.

Beth Tucker,

Deputy Commissioner for Operations
Support.

[FR Doc. 2013-18717 Filed 8-1-13; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[REG-112815-12]
RIN 1545-BK99

Mixed Straddles; Straddle-by-Straddie
Identification Under Section
1092(b)(2)(A)(i)(1)

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
by cross-reference to temporary
regulations and notice of public hearing.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register the Treasury Department and
the IRS are issuing temporary
regulations that explain how to account
for unrealized gain or loss on a position
held by a taxpayer prior to the time the
taxpayer establishes a mixed straddle
using straddle-by-straddle
identification. The text of the temporary
regulations also serves as the text of
these proposed regulations. This
document also provides notice of a
public hearing on these proposed
regulations.

DATES: Comments must be received by
October 31, 2013. Request to speak and
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outlines of topics to be discussed at the
public hearing scheduled for December
4, 2013, at 10 a.m. must be received by
October 31, 2013.

ADDRESSES: Send submissions to:
CC:PA:LPD:PR (REG-112815-12), Room
5205, Internal Revenue Service, P.O.
Box 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand-delivered Monday through
Friday between the hours of 8 a.m. and
4 p.m. to CC:PA:LPD:PR (REG-112815—
12), Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC, or sent electronically
via the Federal eRulemaking Portal at
www.regulations.gov (IRS REG-112815—
12).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Elizabeth M. Bouzis or Robert B.
Williams at (202) 622—-3950; concerning
submissions of comments, the hearing,
and/or to be placed on the building
access list to attend the hearing,
Oluwafunmilayo Taylor, (202) 622—-7180
(not toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

Temporary regulations in the Rules
and Regulations section of this issue of
the Federal Register amend the Income
Tax Regulations (26 CFR part 1) relating
to section 1092(b). First, the temporary
regulations limit the application of
§1.1092(b)-3T(b)(6) to section
1092(b)(2) identified mixed straddles
established on or before August 1, 2013.
Second, a new § 1.1092(b)—6T provides
that unrealized gain and loss on a
position held prior to establishing a
section 1092(b)(2) identified mixed
straddle is taken into account at the
time and has the character provided by
provisions of the Internal Revenue Code
(Code) that would apply if the section
1092(b)(2) identified mixed straddle had
not been established. Section 1.1092(b)—
6T applies to section 1092(b)(2)
identified mixed straddles established
after August 1, 2013. The text of the
temporary regulations also serves as the
text of these proposed regulations.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866, as
supplemented by 13563. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection

of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking has been submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small businesses.

Comments and Public Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are submitted timely to
the IRS as prescribed in the preamble
under the ADDRESSES heading. The
Treasury Department and the IRS
welcome comments on this proposed
regulation. All comments will be
available at www.regulations.gov or
upon request.

A public hearing has been scheduled
for December 4, 2013, beginning at 10
a.m. in the Auditorium of the Internal
Revenue Service Building, 1111
Constitution Avenue NW., Washington,
DC. Due to building security
procedures, visitors must enter at the
Constitution Avenue entrance. In
addition, all visitors must present photo
identification to enter the building.
Because of access restrictions, visitors
will not be admitted beyond the
immediate entrance area more than 30
minutes before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit written comments and an
outline of the topics to be discussed and
the time to be devoted to each topic by
October 31, 2013. Submit a signed paper
original and eight (8) copies or an
electronic copy. A period of 10 minutes
will be allotted to each person for
making comments. An agenda showing
the scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting Information

The principal author of these
regulations is Elizabeth M. Bouzis,
Office of Associate Chief Counsel
(Financial Institutions and Products).
However, other personnel from the
Treasury Department and the IRS
participated in their development.

List of Subjects in 26 CFR Part 1

Income Taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
proposed to be amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.1092(b)—6 also issued under 26
U.S.C. 1092(b)(1).

Section 1.1092(b)—6 also issued under 26
U.S.C. 1092(b)(2). * * *
m Par. 2. Section 1.1092(b)-3 is added to
read as follows:

§1.1092(b)-3 Mixed straddles; straddle-
by-straddle identification under section
1092(b)(2)(A)(i)(1).

[The text of the proposed
amendments to §1.1092(b)-3(b)(6) is the
same as the text for the amendments to
§1.1092(b)-3T(b)(6) published
elsewhere in this issue of the Federal
Register].

m Par. 3. Section 1.1092(b)—6 is added to
read as follows:

§1.1092(b)-6 Mixed straddles; accrued
gain and loss associated with a position
that becomes part of a section 1092(b)(2)
identified mixed straddle that is established
after August 1, 2013.

[The text of §1.1092(b)-6 is the same
as the text for § 1.1092(b)-6T published
elsewhere in this issue of the Federal
Register].

Beth Tucker,

Deputy Commissioner for Operations
Support.

[FR Doc. 2013-18701 Filed 8-1-13; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2013-0600]
RIN 1625-AA00

Safety Zone; East End Maritime

Foundation Fireworks Display,
Greenport Harbor, Greenport, NY

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a temporary safety zone on the
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navigable waters of Greenport Harbor
near Greenport, NY for the East End
Maritime Foundation fireworks display.
This action is necessary to provide for
the safety of life on navigable waters
during the event. Entering into,
transiting through, remaining, anchoring
or mooring within this regulated area
would be prohibited unless authorized
by the Captain of the Port Sector Long
Island Sound.

DATES: Comments and related material
must be received by the Coast Guard on
or before September 3, 2013.

Requests for public meetings must be
received by the Coast Guard on or before
August 9, 2013.

ADDRESSES: You may submit comments
identified by docket number using any
one of the following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail or Delivery: Docket
Management Facility (M—-30), U.S.
Department of Transportation, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE.,
Washington, DC 20590-0001. Deliveries
accepted between 9 a.m. and 5 p.m.,
Monday through Friday, except federal
holidays. The telephone number is 202—
366—9329.

See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for further instructions on
submitting comments. To avoid
duplication, please use only one of
these three methods.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Scott Baumgartner,
Prevention Department, Coast Guard
Sector Long Island Sound, (203) 468—
4559, Scott.A.Baumgartner@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Barbara Hairston, Program Manager,
Docket Operations, telephone (202)
366—-9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

LIS Long Island Sound

NPRM Notice of Proposed Rulemaking

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include

any personal information you have
provided.

1. Submitting comments

If you submit a comment, please
include the docket number for this
rulemaking, indicate the specific section
of this document to which each
comment applies, and provide a reason
for each suggestion or recommendation.
You may submit your comments and
material online at http://
www.regulations.gov, or by fax, mail, or
hand delivery, but please use only one
of these means. If you submit a
comment online, it will be considered
received by the Coast Guard when you
successfully transmit the comment. If
you fax, hand deliver, or mail your
comment, it will be considered as
having been received by the Coast
Guard when it is received at the Docket
Management Facility. We recommend
that you include your name and a
mailing address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number [USCG-2013-0600] in
the “SEARCH” box and click
“SEARCH.” Click on “Submit a
Comment” on the line associated with
this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 8% by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may
change the rule based on your
comments.

2. Viewing comments and documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number (USCG-2013-0600) in
the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public meeting

We do not now plan to hold a public
meeting. But you may submit a request
for one, using one of the methods
specified under ADDRESSES on or before
August 9, 2013. Please explain why you
believe a public meeting would be
beneficial. If we determine that one
would aid this rulemaking, we will hold
one at a time and place announced by
a later notice in the Federal Register.

B. Basis and Purpose

The legal basis for this temporary rule
is 33 U.S.C. 1231; 46 U.S.C. Chapters
701, 3306, 3703; 50 U.S.C. 191, 195; 33
CFR 1.05-1, 6.04-1, 6.04—6 and 160.5;
Public Law 107-295, 116 Stat. 2064;
Department of Homeland Security
Delegation No. 0170.1 which
collectively authorize the Coast Guard
to define regulatory safety zones.

Because spectator vessels are
expected to congregate around the
location of the fireworks display, this
regulated area is necessary to protect
both spectators and participants from
the hazards created by unexpected
pyrotechnics detonation, and burning
debris. This proposed rule would
temporarily establish a regulated area to
restrict vessel movement around the
location of the fireworks display. This
proposed temporary regulation is
necessary to ensure the safety of vessels
and spectators from hazards associated
with fireworks display.

C. Discussion of Proposed Rule

This temporary rule proposes to
establish a safety zone for the East End
Maritime Foundation fireworks display.
This proposed regulated area includes
all waters of Greenport Harbor within a
600 foot radius of the fireworks barge to
be located approximately 600 yards
Southeast of Mitchell Park and Marina
in Greenport, NY.

This rule will be enforced for a
limited period of time on September 21,
2013, with a rain date of September 22,
2013. Specific times can be found in the
regulatory text.

To aid the public in identifying the
launch platform; fireworks barges used
for this display will have a sign on their
port and starboard side labeled
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“FIREWORKS—STAY AWAY.” This
sign will consist of 10 inch high by 1.5
inch wide red lettering on a white
background.

Public notifications may be made to
the local maritime community prior to
the event through the Local Notice to
Mariners, and Broadcast Notice to
Mariners.

D. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes or
executive orders.

1. Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The Coast Guard determined that this
rulemaking would not be a significant
regulatory action for the following
reasons: The regulated area will be of
limited duration, the area covers only a
small portion of the navigable
waterways and waterway users may
transit around the area. Also, mariners
may request permission from the COTP
Sector Long Island Sound or the
designated representative to transit the
zone.

Advanced public notifications will
also be made to the local maritime
community through the Local Notice to
Mariners as well as Broadcast Notice to
Mariners.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule will not
have a significant economic impact on
a substantial number of small entities.

This proposed rule will affect the
following entities, some of which may
be small entities: The owners or

operators of vessels intending to enter,
transit, anchor or moor within the
regulated area during the effective
period. The temporary safety zone will
not have a significant economic impact
on a substantial number of small entities
for the following reasons: The regulated
area will be of limited size and of short
duration and mariners may request
permission from the COTP Sector Long
Island Sound or the designated
representative to transit the zone.
Notifications will be made to the
maritime community through the Local
Notice to Mariners and Broadcast Notice
to Mariners well in advance of the
event.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

4. Collection of Information

This proposed rule will not call for a
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and determined that this rule
does not have implications for
federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the

person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

8. Taking of Private Property

This proposed rule would not cause a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

9. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

10. Protection of Children From
Environmental Health Risks

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

11. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

12. Energy Effects

This proposed rule is not a
“significant energy action”” under
Executive Order 13211, Actions
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Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

14. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves establishing a safety zone.
This rule may be categorically excluded
from further review under paragraph
34(g) of Figure 2—1 of the Commandant
Instruction. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR Part 165 as follows:

PART 165—REGULATED NAVIGATION
AREA AND LIMITED ACCESS AREAS

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Add § 165.T01-0600 to read as
follows:

§165.T01-0600 Safety Zone; East End
Maritime Foundation Fireworks Display,
Greenport Harbor, Greenport, NY.

(a) Location. The following area is a
safety zone: All waters of Greenport
Harbor within a 600-foot radius of the
fireworks barge located in approximate
position 41°05’55.00” N, 072°21°18.00”
W (NAD 83).

(b) Effective Period. This section will
be effective from 8 p.m. on September
21, 2013, until 10 p.m. on September 22,
2013.

(c) Enforcement Period. This section
will be enforced from 8 p.m. until 10
p-m. on September 21, 2013. If the event
is postponed due to inclement weather,
then this rule will be enforced from 8
p-m. until 10 p.m. on September 22,
2013.

(d) Definitions. The following
definitions apply to this section:

(1) Designated Representative. A
“designated representative” is any Coast
Guard commissioned, warrant or petty
officer of the U.S. Coast Guard who has
been designated by the COTP, Sector
Long Island Sound, to act on his or her
behalf. The designated representative
may be on an official patrol vessel or
may be on shore and will communicate
with vessels via VHF-FM radio or
loudhailer. In addition, members of the
Coast Guard Auxiliary may be present to
inform vessel operators of this
regulation.

(2) Official Patrol Vessels. Official
patrol vessels may consist of any Coast
Guard, Coast Guard Auxiliary, state, or
local law enforcement vessels assigned
or approved by the COTP Sector Long
Island Sound.

(3) Spectators. All persons and vessels
not registered with the event sponsor as
participants or official patrol vessels.

(e) Regulations. The general
regulations contained in 33 CFR 165.23
apply. During the enforcement period,
entering into, transiting through,
remaining, mooring or anchoring within
this safety zone is prohibited unless
authorized by the Captain of the Port
(COTP) or the designated
representatives.

(1) Spectators desiring to enter or
operate within the regulated area should
contact the COTP Sector Long Island
Sound at 203-468—4401 (Sector LIS
command center) or the designated
representative via VHF channel 16 to
obtain permission to do so. Spectators
given permission to enter or operate in
the regulated area must comply with all
directions given to them by the COTP
Sector Long Island Sound or the
designated on-scene representative.

(2) Upon being hailed by an official
patrol vessel or the designated
representative, by siren, radio, flashing
light or other means, the operator of the
vessel shall proceed as directed. Failure
to comply with a lawful direction may
result in expulsion from the area,
citation for failure to comply, or both.

(3) Fireworks barges used in this
location will have a sign on their port
and starboard side labeled
“FIREWORKS—STAY AWAY”. This

sign will consist of 10 inch high by 1.5
inch wide red lettering on a white
background.

Dated: July 22, 2013.
H.L. Morrison,

Commander, U.S. Coast Guard, Acting
Captain of the Port, Sector Long Island Sound.

[FR Doc. 2013-18616 Filed 8—1-13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION
34 CFR Chapter Il

Proposed Waiver and Extension of the
Project Period for the Individuals With
Disabilities Education Act (IDEA)
Partnership Project

AGENCY: Office of Special Education
Programs (OSEP), Office of Special
Education and Rehabilitative Services
(OSERS), Department of Education.
ACTION: Proposed waiver and extension
of the project period.

[Catalog of Federal Domestic Assistance
(CFDA) Number: 84.326A.]

SUMMARY: For the currently funded
IDEA Partnership Project (Partnership
Project) grantee, the Secretary proposes
to waive the requirements that generally
prohibit project periods exceeding five
years and project period extensions
involving the obligation of additional
Federal funds. The Secretary also
proposes to extend current project
period for one year. The proposed
waiver and extension of the project
period would enable the currently
funded Partnership Project grantee to
receive funding from October 1, 2013,
through September 30, 2014.

DATES: We must receive your comments
on or before September 3, 2013.
ADDRESSES: Address all comments about
this proposed waiver and extension of
the project period to Renee Bradley,
U.S. Department of Education, 400
Maryland Avenue SW., room 4103,
Potomac Center Plaza (PCP),
Washington, DC 20202-2600.

If you prefer to send your comments
by email, use the following address:
renee.bradley@ed.gov. You must
include the phrase ‘“Proposed waiver
and extension of the project period” in
the subject line of your message.

FOR FURTHER INFORMATION CONTACT:
Renee Bradley. Telephone: (202) 245—
7277, or by email:
renee.bradley@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.
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SUPPLEMENTARY INFORMATION:

Invitation to Comment: We invite you
to submit comments regarding this
proposed waiver and extension. During
and after the comment period, you may
inspect all public comments about this
proposed waiver and extension of the
project period in room 4103, PCP, 550
12th Street, SW., Washington, DC,
between the hours of 8:30 a.m. and 4:00
p-m., Washington, DC time, Monday
through Friday of each week, except
Federal holidays.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request, we will
provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for this notice. If you want to
schedule an appointment for this type of
aid, please contact the person listed
under FOR FURTHER INFORMATION
CONTACT.

Background

On July 15, 2008, the Department
published a notice in the Federal
Register (73 FR 40548) inviting
applications for new awards for fiscal
year (FY) 2008 for the Partnership
Project funded under the Technical
Assistance and Dissemination to
Improve Services and Results for
Children with Disabilities (TA&D)
program, authorized under section 663
of IDEA. The Partnership Project is
intended to provide opportunities for
national associations to collaborate with
each other and with their collective
State and local affiliates to improve the
implementation of education policies
and practices in States. The goal of the
Partnership Project is also intended to
bridge the gap between research, policy,
and practice in both special education
and general education so that the needs
of all students can be meaningfully
addressed. The Partnership Project has
worked to unite multiple national
associations, and their State and local
affiliates, representing policymakers,
service providers, local-level
administrators, and families to improve
the implementation of IDEA and
outcomes for students with disabilities.
These associations and their State and
local affiliates need continued support
to engage in meaningful dialogue,
continual learning, and problem solving
that will improve the implementation of
IDEA and outcomes for students with
disabilities.

The Department made one award for
a period of 60 months to the National
Association of State Directors of Special
Education (NASDSE) to establish the

Partnership Project. The current project
period is scheduled to end on
September 30, 2013.

The Partnership Project links the
expertise and resources available
through the OSEP Technical Assistance
and Dissemination Network with
stakeholder organizations to build
innovative dissemination strategies. The
Partnership Project has developed and
enhanced tools and strategies to
improve the collaboration and
engagement of stakeholder organizations
linked with State improvement efforts to
implement evidence-based practices,
improve the implementation of IDEA,
and improve outcomes for children with
disabilities within general education
reform efforts. Engagement tools and
strategies include: (1) Various Dialogue
Guides, focused on education reform
efforts such as standards-based
assessment, college- and career-
readiness, and the school-to-prison
pipeline; (2) communities of practice
development and implementation; and
(3) stakeholder engagement protocols.

At this time, we do not believe that it
would be in the public interest to run
a competition for a new Partnership
Project because the Department is
planning to change the organization of
its technical assistance (TA) activities to
better meet the needs of States and local
affiliates and families. We also have
concluded that it would be contrary to
the public interest to have a lapse in the
provision of the TA services currently
provided by the Partnership Project
pending the changes to the organization
of the Department’s TA activities.

For these reasons, the Secretary
proposes to waive the requirements in
34 CFR 75.250, which prohibit project
periods exceeding five years, and waive
the requirements in 34 CFR 75.261(a)
and (c)(2), which allow the extension of
a project period only if the extension
does not involve the obligation of
additional Federal funds. The Secretary
further proposes to issue a continuation
award in the amount of $1,699,000 to
NASDSE for an additional 12-month
period. This continuation award should
ensure that the Partnership Project’s TA,
coordinated training, outreach, and
dissemination of information to the
partners’ State and local affiliates and
families will not be interrupted.

Any activities to be carried out during
the year of the continuation award
would have to be consistent with, or be
a logical extension of, the scope, goals,
and objectives of the grantee’s
application as approved in the 2008
Partnership Project competition.

If the proposed waiver and extension
of the project period are announced in
a final notice in the Federal Register,

the requirements applicable to
continuation awards for this
competition set forth in the July 15,
2008, notice inviting applications and
the requirements in 34 CFR 75.253
would apply to any continuation awards
sought by the current IDEA Partnership
grantee. If we announce the waiver and
extension as final, we will base our
decisions regarding a continuation
award on the program narrative, budget,
budget narrative, and program
performance report submitted by the
current grantee, as well as the
requirements in 34 CFR 75.253.

Regulatory Flexibility Act Certification

The Department certifies that the
proposed waiver and extension of the
project period would not have a
significant economic impact on a
substantial number of small entities.
The only entity that would be affected
by the proposed waiver and extension of
the project period is the current grantee.

The Secretary certifies that the
proposed waiver and extension would
not have a significant economic impact
on this entity because the proposed
waiver and extension of the project
period imposes minimal compliance
costs, and the activities required to
support the additional year of funding
would not impose additional regulatory
burdens or require unnecessary Federal
supervision.

Paperwork Reduction Act of 1995

This notice of proposed waiver and
extension of the project period does not
contain any information collection
requirements.

Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. One of the objectives of the
Executive order is to foster an
intergovernmental partnership and a
strengthened federalism. The Executive
order relies on processes developed by
State and local governments for
coordination and review of proposed
Federal financial assistance. This
document provides early notification of
our specific plans and actions for this
program.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
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available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF you must
have Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Dated: July 29, 2013.
Michael K. Yudin,

Acting Assistant Secretary for Special
Education and Rehabilitative Services.

[FR Doc. 2013-18529 Filed 8-1-13; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
34 CFR Chapter Il

Proposed Waiver and Extension of the
Project Period for the Technical
Assistance Coordination Center

AGENCY: Office of Special Education
Programs (OSEP), Office of Special
Education and Rehabilitative Services
(OSERS), Department of Education.
ACTION: Proposed waiver and extension
of the project period.

[Catalog of Federal Domestic Assistance
(CFDA) Number: 84.326Z.]

SUMMARY: The Secretary proposes to
waive the requirements in our
regulations of the Education Department
General Administrative Regulations
that, respectively, generally prohibit
project periods exceeding five years and
project period extensions involving the
obligation of additional Federal funds.
The proposed waiver and extension of
the project period would enable the
currently funded Technical Assistance
Coordination Center to receive funding
from October 1, 2013, through
September 30, 2014.
DATES: We must receive your comments
on or before September 3, 2013.
ADDRESSES: Address all comments about
this proposed waiver and extension of
the project period to David Guardino,
U.S. Department of Education, 400
Maryland Avenue SW., Room 4106,
Potomac Center Plaza (PCP),
Washington, DC 20202-2600.

If you prefer to send your comments
by email, use the following address:
david.guardino@ed.gov. You must

include the phrase ‘“Proposed waiver
and extension of the project period” in
the subject line of your message.

FOR FURTHER INFORMATION CONTACT:
David Guardino. Telephone: (202) 245—
6209, or by email:
david.guardino@ed.gov.

If you use a telecommunications
device for the deaf or a text telephone,
call the Federal Relay Service, toll free,
at 1-800-877-8339.

SUPPLEMENTARY INFORMATION:

Invitation to Comment: We invite you
to submit comments regarding this
proposed waiver and extension. During
and after the comment period, you may
inspect all public comments about this
proposed waiver and extension of the
project period in Room 4106, PCP, 550
12th Street SW., Washington, DC,
between the hours of 8:30 a.m. and 4:00
p-m., Washington, DC time, Monday
through Friday of each week, except
Federal holidays.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request, we will
provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for this notice. If you want to
schedule an appointment for this type of
aid, please contact the person listed
under FOR FURTHER INFORMATION
CONTACT.

Background

On June 5, 2008, the Department
published a notice in the Federal
Register (73 FR 32016) inviting
applications for new awards for fiscal
year (FY) 2008 for a Technical
Assistance Coordination Center
(Center). The Center was funded under
the Technical Assistance and
Dissemination to Improve Services and
Results for Children with Disabilities
(TA&D) program, authorized under
section 663 of the Individuals with
Disabilities Education Act (IDEA). Its
purpose is to support ongoing
communication, collaboration, and
coordination among the centers in the
OSEP-funded TA&D Network, and
between these centers and other
relevant federally funded TA&D centers,
national professional organizations, and
a broad spectrum of stakeholders.
Approximately 30 OSEP-funded centers
comprise the TA&D Network and
provide technical assistance (TA)
covering a variety of areas to State
educational agencies (SEAs), local
educational agencies (LEAs), Part C
State lead agencies, early intervention
service (EIS) programs and providers,

families of children with disabilities,
and others to improve services and
outcomes for children served under Part
B and Part C of IDEA.

Based on the selection criteria
published in the 2008 notice inviting
applications, the Department made one
award for a period of 60 months to the
Academy for Educational Development,
Inc. (now FHI 360) to establish the
Center, which is currently known as the
Technical Assistance Coordination
Center.

The Center has two broad goals:

(1) Create a resource center where the
various TA&D centers funded by OSEP
and other Federal agencies that provide
assistance and support to States, LEAs,
EIS programs and providers, and
stakeholders in the field can store and
share information and resources
developed by TA providers.

(2) Support OSEP in developing a
comprehensive network integrating a
variety of relevant federally funded
centers, professional organizations, and
other stakeholders to collaborate, solve
problems together, and exchange
knowledge and expertise.

The Center accomplishes this work
by: (a) Creating ongoing opportunities to
promote coordination, communication,
and collaboration among OSEP-funded
TA centers and other federally funded
TA centers through various workgroups,
meetings, listservs, and TA
communities of practice; (b)
maintaining a Web site that houses tools
that TA&D Network projects have
developed or can use in their TA
delivery (e.g., product database,
discretionary database, and TA&D
Network Web site search); and (c)
sharing knowledge of best practices in
collaboration with the TA&D Network
and other federally funded TA centers.

The Center’s current project period is
scheduled to end on September 30,
2013. We do not believe that it would
be in the public interest to run a
competition for a new Center this year
because the Department is planning to
change the organization of its TA
activities to better coordinate Federal
TA activities to meet the needs of
children with disabilities. We also have
concluded that it would be contrary to
the public interest to have a lapse in the
provision of TA services currently
provided by the Center pending the
changes to the organization of the
Department’s TA activities. For these
reasons, the Secretary proposes to waive
the requirements in 34 CFR 75.250,
which prohibit project periods
exceeding five years, and waive the
requirements in 34 CFR 75.261(a) and
(c)(2), which allow the extension of a
project period only if the extension does
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not involve the obligation of additional
Federal funds. The waiver would allow
the Department to issue a continuation
award in the amount of $1,299,827 to
FHI 360 for an additional 12-month
period, which should ensure that the
Center’s support of, and collaboration
and coordination with, the Federal
TA&D centers will not be interrupted.

Any activities to be carried out during
the year of the continuation award
would have to be consistent with, or be
a logical extension of, the scope, goals,
and objectives of the grantee’s
application as approved in the 2008
Technical Assistance Coordination
Center competition.

If the proposed waiver and extension
of the project period are announced in
a final notice in the Federal Register,
the requirements applicable to
continuation awards for this
competition, set forth in the June 5,
2008, notice inviting applications, and
the requirements in 34 CFR 75.253
would apply to any continuation awards
sought by the current Technical
Assistance Coordination Center grantee.
If we announce the waiver and
extension as final, we will base our
decisions regarding a continuation
award on the program narrative, budget,
budget narrative, and program
performance report submitted by the
current grantee, and the requirements in
34 CFR 75.253.

Regulatory Flexibility Act Certification

The Department certifies that the
proposed waiver and extension of the
project period would not have a
significant economic impact on a
substantial number of small entities.

The only entity that would be affected
by the proposed waiver and extension of
the project period is the current grantee.

The Secretary certifies that the
proposed waiver and extension would
not have a significant economic impact
on this entity because the extension of
an existing project imposes minimal
compliance costs, and the activities
required to support the additional year
of funding would not impose additional
regulatory burdens or require
unnecessary Federal supervision.

Paperwork Reduction Act of 1995

This notice of proposed waiver and
extension of the project period does not
contain any information collection
requirements.

Intergovernmental Review

This program is subject to Executive
Order 12372 and the regulations in 34
CFR part 79. One of the objectives of the
Executive order is to foster an
intergovernmental partnership and a

strengthened federalism. The Executive
order relies on processes developed by
State and local governments for
coordination and review of proposed
Federal financial assistance. This
document provides early notification of
our specific plans and actions for this
program.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. Free Internet access to the
official edition of the Federal Register
and the Code of Federal Regulations is
available via the Federal Digital System
at: www.gpo.gov/fdsys. At this site you
can view this document, as well as all
other documents of this Department
published in the Federal Register, in
text or Adobe Portable Document
Format (PDF). To use PDF you must
have Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Dated: July 29, 2013.
Michael K. Yudin,

Acting Assistant Secretary for Special
Education and Rehabilitative Services.

[FR Doc. 2013-18539 Filed 8-1-13; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R08-OAR-2011-0658; FRL-9840-8]

Approval and Promulgation of Air
Quality Implementation Plans; State of
Colorado; Second Ten-Year Carbon
Monoxide Maintenance Plan for
Greeley

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a State Implementation Plan (SIP)
revision submitted by the State of
Colorado. On March 31, 2010, the
Governor of Colorado’s designee
submitted to EPA a Clean Air Act (CAA)

section 175A(b) second 10-year
maintenance plan for the Greeley area
for the carbon monoxide (CO) National
Ambient Air Quality Standard
(NAAQS). This limited maintenance
plan (LMP) addresses maintenance of
the CO NAAQS for a second 10-year
period beyond the original
redesignation. This action is being taken
under sections 110 and 175A of the
CAA.

DATES: Written comments must be
received on or before September 3,
2013.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08-
OAR-2011-0658, by one of the
following methods:

e http://www.regulations.gov. Follow
the on-line instructions for submitting
comments.

e Email: clark.adam@epa.gov.

e Fax:(303) 312-6064 (please alert
the individual listed in the FOR FURTHER
INFORMATION CONTACT if you are faxing
comments).

e Mail: Carl Daly, Director, Air
Program, EPA, Region 8, Mailcode 8P—
AR, 1595 Wynkoop Street, Denver,
Colorado 80202-1129.

e Hand Delivery: Carl Daly, Director,
Air Program, EPA, Region 8, Mailcode
8P-AR, 1595 Wynkoop, Denver,
Colorado 80202—-1129. Such deliveries
are only accepted Monday through
Friday, 8:00 a.m. to 4:30 p.m., excluding
federal holidays. Special arrangements
should be made for deliveries of boxed
information.

Please see the direct final rule which
is located in the Rules and Regulations
section of this Federal Register for
detailed instruction on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Adam Clark, Air Program, EPA, Region
8, Mailcode 8P-AR, 1595 Wynkoop,
Denver, Colorado 80202-1129, (303)
312-7104, clark.adam®@epa.gov.
SUPPLEMENTARY INFORMATION: In the
“Rules and Regulations” section of this
Federal Register, EPA is approving
Colorado’s SIP revision as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
SIP revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the preamble to
the direct final rule. If EPA receives no
adverse comments, EPA will not take
further action on this proposed rule. If
EPA receives adverse comments, EPA
will withdraw the direct final rule and
it will not take effect. EPA will address
all public comments in a subsequent
final rule based on this proposed rule.
EPA will not institute a second
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comment period on this action. Any
parties interested in commenting must
do so at this time. Please note that if
EPA receives adverse comment on an
amendment, paragraph, or section of
this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment. See the information
provided in the Direct Final action of
the same title which is located in the
Rules and Regulations section of this
Federal Register.

Authority: 42 U.S.C. 7401 et seq.
Dated: July 16, 2013.
Judith Wong,
Acting Regional Administrator, Region 8.
[FR Doc. 2013-18440 Filed 8-1-13; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
[FWS—-R8-ES-2013-0080; 4500030113]
RIN 1018-AZ57

Endangered and Threatened Wildlife
and Plants; Designation of Critical
Habitat for Ivesia webberi (Webber’s
ivesia)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
designate critical habitat for the Ivesia
webberi (Webber’s ivesia) under the
Endangered Species Act (Act). In total,
approximately 2,011 acres (814
hectares) in Plumas, Lassen, and Sierra
Counties in northeastern California and
Washoe and Douglas Counties in
northwestern Nevada fall within the
boundaries of the proposed critical
habitat designation. If we finalize this
rule as proposed, it would extend the
Act’s protections to this species’ critical
habitat. The effect of this regulation is
to designate critical habitat for Ivesia
webberi under the Act.

DATES: Comment submission: We will
accept comments received or
postmarked on or before October 1,
2013. Comments submitted
electronically using the Federal
eRulemaking Portal (see ADDRESSES
below) must be received by 11:59 p.m.
Eastern Time on the closing date. We
must receive requests for public
hearings, in writing, at the address

shown in FOR FURTHER INFORMATION
CONTACT by September 16, 2013.

Public meeting: We will hold a public
meeting on this proposed rule on
August 22, 2013, in Reno, NV, from 4:00
to 6:00 p.m. People needing reasonable
accommodations in order to attend and
participate in the public hearing should
contact Jeannie Stafford, Nevada Fish
and Wildlife Office, as soon as possible
(see FOR FURTHER INFORMATION CONTACT).

ADDRESSES: You may submit comments
by one of the following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS-R8-ES—-2013-0080, which is
the docket number for this rulemaking.
You may submit a comment by clicking
on “Comment Now!.”

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS—-R8-ES-2013-
0080; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042-PDM; Arlington, VA 22203.

We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Information Requested section below for
more information).

Public meeting: The public meeting
will be held at the U.S. Department of
the Interior Building, Great Basin
Conference Room, 1340 Financial Blvd.,
Reno, NV 89502.

Details of units: The coordinates or
plot points or both from which the maps
are generated are included in the
administrative record for this critical
habitat designation and are available at
(http://www.fws.gov/nevada/),
www.regulations.gov at Docket No.
FWS-R8-ES-2013-0080, and at the
Nevada Fish and Wildlife Office (see
FOR FURTHER INFORMATION CONTACT).
Any additional tools or supporting
information that we may develop for
this critical habitat designation will also
be available at the Fish and Wildlife
Service Web site and Field Office set out
above and at http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Edward D. Koch, State Supervisor, U.S.
Fish and Wildlife Service, Nevada Fish
and Wildlife Office, 1340 Financial
Boulevard, Suite 234, Reno, NV 89502,
by telephone 775-861-6300, or by
facsimile 775-861-6301. Persons who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
800-877—8339.

SUPPLEMENTARY INFORMATION:

Executive Summary

Why we need to publish a rule. Under
the Endangered Species Act, any species
that is determined to be endangered or
threatened requires critical habitat to be
designated, to the maximum extent
prudent and determinable. Designations
and revisions of critical habitat can be
completed only by issuing a rule.

This rule consists of: A proposed rule
for designation of critical habitat for
Ivesia webberi. This rule proposes
designation of critical habitat necessary
for the conservation of the species.
Under this rule, we are proposing to
designate a total of 2,011 acres (ac) (814
hectares (ha)) for Ivesia webberi within
Plumas, Lassen, and Sierra Counties in
northeastern California and Washoe and
Douglas Counties in northwestern
Nevada. We are proposing to list Ivesia
webberi as a threatened species in a
separate rule published elsewhere in
today’s Federal Register.

The basis for our action. Under the
Endangered Species Act, any species
that is determined to be a threatened or
endangered species shall, to the
maximum extent prudent and
determinable, have habitat designated
that is considered to be critical habitat.
Section 4(b)(2) of the Act states that the
Secretary shall designate and make
revisions to critical habitat on the basis
of the best available scientific data after
taking into consideration the economic
impact, national security impact, and
any other relevant impact of specifying
any particular area as critical habitat.
The Secretary may exclude an area from
critical habitat if he determines that the
benefits of such exclusion outweigh the
benefits of specifying such area as part
of the critical habitat, unless he
determines, based on the best scientific
data available, that the failure to
designate such area as critical habitat
will result in the extinction of the
species.

We are preparing an economic
analysis of the proposed designation of
critical habitat. In order to consider
economic impacts, we are preparing an
analysis of the economic impacts of the
proposed critical habitat designation
and related factors. We will announce
the availability of the draft economic
analysis as soon as it is completed, at
which time we will seek additional
public review and comment.

We will seek peer review. We are
seeking comments from independent
specialists to ensure that our listing
proposal is based on scientifically
sound data and analyses. We have
invited these peer reviewers to comment
on our specific assumptions and
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conclusions in this listing proposal.
Because we will consider all comments
and information received during the
comment period, our final
determinations may differ from this
proposal.

Information Requested

We intend that any final action
resulting from this proposed rule will be
based on the best scientific and
commercial data available and be as
accurate and as effective as possible.
Therefore, we request comments or
information from other concerned
government agencies, the scientific
community, industry, or any other
interested party concerning this
proposed rule. We particularly seek
comments concerning:

(1) The reasons why we should or
should not designate habitat as “critical
habitat” under section 4 of the Act (16
U.S.C. 1531 et seq.) including whether
there are threats to the species from
human activity, the degree of which can
be expected to increase due to the
designation, and whether that increase
in threat outweighs the benefit of
designation such that the designation of
critical habitat may not be prudent.

(2) Specific information on:

(a) The amount and distribution of
Ivesia webberi habitat,

(b) What areas, that were occupied at
the time of listing (or are currently
occupied) and that contain features
essential to the conservation of the
species, should be included in the
designation and why,

(c) Special management
considerations or protection that may be
needed in critical habitat areas we are
proposing, including managing for the
potential effects of climate change, and

(d) What areas not occupied at the
time of listing are essential for the
conservation of the species and why.

(3) Land use designations and current
or planned activities in the subject areas
and their possible impacts on proposed
critical habitat.

(4) Whether we could improve or
modify our approach to designating
critical habitat in any way to facilitate
management of critical habitat by
private, State, or Federal landowners.
For example, could altering the
configuration of critical habitat unit
boundaries facilitate management of
critical habitat?

(5) Any probable economic, national
security, or other relevant impacts of
designating any area that may be
included in the final designation; in
particular, any impacts on small entities
or families, and the benefits of including
or excluding areas that exhibit these
impacts.

(6) Whether any specific areas we are
proposing for critical habitat
designation should be considered for
exclusion under section 4(b)(2) of the
Act, and whether the benefits of
potentially excluding any specific area
outweigh the benefits of including that
area under section 4(b)(2) of the Act.

(7) Whether we could improve or
modify our approach to designating
critical habitat in any way to provide for
greater public participation and
understanding, or to better
accommodate public concerns and
comments.

(8) Information on the projected and
reasonably likely impacts of climate
change on the Ivesia webberi and
proposed critical habitat.

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in
ADDRESSES. We request that you send
comments only by the methods
described in the ADDRESSES section.

We will post your entire comment—
including your personal identifying
information—on http://
www.regulations.gov. You may request
at the top of your document that we
withhold personal information such as
your street address, phone number, or
email address from public review;
however, we cannot guarantee that we
will be able to do so.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Nevada Fish and Wildlife
Office (see FOR FURTHER INFORMATION
CONTACT).

Previous Federal Actions

Please see the proposed listing rule
published elsewhere in today’s Federal
Register for a complete history of
previous Federal actions. We identified
Ivesia webberi as a candidate in the June
13, 2002, Candidate Notice of Review
(CNOR, 67 FR 40657). Ivesia webberi
was included in all subsequent annual
CNORs. On May 11, 2004, we received
a petition to list a total of 225 plant and
animal species from the list of candidate
species, including I. webberi. Because
we previously found the species was
warranted for proposed listing, no
further action was taken on the petition.
When it was first identified as a
candidate in 2002 (67 FR 40657), we
assigned I. webberi a listing priority
number (LPN) of 5, reflecting a species
with threats that were considered high
in magnitude but nonimminent; the

LPN remained at 5 in all subsequent
CNORs.

Critical Habitat

Background

Critical habitat is defined in section 3
of the Act as:

(1) The specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features

(a) Essential to the conservation of the
species, and

(b) Which may require special
management considerations or
protection; and

(2) Specific areas outside the
geographical area occupied by the
species at the time it is listed, upon a
determination that such areas are
essential for the conservation of the
species.

Conservation, as defined under
section 3 of the Act, means to use and
the use of all methods and procedures
that are necessary to bring an
endangered or threatened species to the
point at which the measures provided
pursuant to the Act are no longer
necessary. Such methods and
procedures include, but are not limited
to, all activities associated with
scientific resources management such as
research, census, law enforcement,
habitat acquisition and maintenance,
propagation, live trapping, and
transplantation, and, in the
extraordinary case where population
pressures within a given ecosystem
cannot be otherwise relieved, may
include regulated taking.

Critical habitat receives protection
under section 7 of the Act through the
requirement that Federal agencies
ensure, in consultation with the Service,
that any action they authorize, fund, or
carry out is not likely to result in the
destruction or adverse modification of
critical habitat. The designation of
critical habitat does not affect land
ownership or establish a refuge,
wilderness, reserve, preserve, or other
conservation area. Such designation
does not allow the government or public
to access private lands. Such
designation does not require
implementation of restoration, recovery,
or enhancement measures by non-
Federal landowners. Where a landowner
requests Federal agency funding or
authorization for an action that may
affect a listed species or critical habitat,
the consultation requirements of section
7(a)(2) of the Act would apply, but even
in the event of a destruction or adverse
modification finding, the obligation of
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the Federal action agency and the
landowner is not to restore or recover
the species, but to implement
reasonable and prudent alternatives to
avoid destruction or adverse
modification of critical habitat.

Under the first prong of the Act’s
definition of critical habitat, areas
within the geographical area occupied
by the species at the time it was listed
are included in a critical habitat
designation if they contain physical or
biological features (1) which are
essential to the conservation of the
species and (2) which may require
special management considerations or
protection. For these areas, critical
habitat designations identify, to the
extent known using the best scientific
and commercial data available, those
physical or biological features that are
essential to the conservation of the
species (such as space, food, cover, and
protected habitat). In identifying those
physical and biological features within
an area, we focus on the principal
biological or physical constituent
elements (primary constituent elements
such as roost sites, nesting grounds,
seasonal wetlands, water quality, tide,
soil type) that are essential to the
conservation of the species. Primary
constituent elements are those specific
elements of the physical or biological
features that provide for a species’ life-
history processes and are essential to
the conservation of the species.

Under the second prong of the Act’s
definition of critical habitat, we can
designate critical habitat in areas
outside the geographical area occupied
by the species at the time it is listed,
upon a determination that such areas
are essential for the conservation of the
species. For example, an area currently
occupied by the species but that was not
occupied at the time of listing may be
essential to the conservation of the
species and may be included in the
critical habitat designation. We
designate critical habitat in areas
outside the geographical area presently
occupied by a species only when a
designation limited to its present range
would be inadequate to ensure the
conservation of the species.

Section 4 of the Act requires that we
designate critical habitat on the basis of
the best scientific data available.
Further, our Policy on Information
Standards Under the Endangered
Species Act (published in the Federal
Register on July 1, 1994 (59 FR 34271)),
the Information Quality Act (section 515
of the Treasury and General
Government Appropriations Act for
Fiscal Year 2001 (Pub. L. 106-554; H.R.
5658)), and our associated Information
Quality Guidelines, provide criteria,

establish procedures, and provide
guidance to ensure that our decisions
are based on the best scientific data
available. They require our biologists, to
the extent consistent with the Act and
with the use of the best scientific data
available, to use primary and original
sources of information as the basis for
recommendations to designate critical
habitat.

When we are determining which areas
should be designated as critical habitat,
our primary source of information is
generally the information developed
during the listing process for the
species. Additional information sources
may include the recovery plan for the
species, articles in peer-reviewed
journals, conservation plans developed
by States and counties, scientific status
surveys and studies, biological
assessments, other unpublished
materials, or experts’ opinions or
personal knowledge.

Habitat is dynamic, and species may
move from one area to another over
time. We recognize that critical habitat
designated at a particular point in time
may not include all of the habitat areas
that we may later determine are
necessary for the recovery of the
species. For these reasons, a critical
habitat designation does not signal that
habitat outside the designated area is
unimportant or may not be needed for
recovery of the species. Areas that are
important to the conservation of the
species, both inside and outside the
critical habitat designation, will
continue to be subject to: (1)
Conservation actions implemented
under section 7(a)(1) of the Act, (2)
regulatory protections afforded by the
requirement in section 7(a)(2) of the Act
for Federal agencies to ensure their
actions are not likely to jeopardize the
continued existence of any endangered
or threatened species, and (3) section 9
of the Act’s prohibitions on taking any
individual of the species, including
taking caused by actions that affect
habitat. Federally funded or permitted
projects affecting listed species outside
their designated critical habitat areas
may still result in jeopardy findings in
some cases. These protections and
conservation tools will continue to
contribute to recovery of this species.
Similarly, critical habitat designations
made on the basis of the best available
information at the time of designation
will not control the direction and
substance of future recovery plans,
habitat conservation plans (HCPs), or
other species conservation planning
efforts if new information available at
the time of these planning efforts calls
for a different outcome.

Prudency Determination

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12), require that, to the
maximum extent prudent and
determinable, the Secretary shall
designate critical habitat at the time the
species is determined to be an
endangered or threatened species. Our
regulations (50 CFR 424.12(a)(1)) state
that the designation of critical habitat is
not prudent when one or both of the
following situations exist:

(1) The species is threatened by taking
or other human activity, and
identification of critical habitat can be
expected to increase the degree of threat
to the species, or

(2) such designation of critical habitat
would not be beneficial to the species.

There is currently no imminent threat
of take attributed to collection or
vandalism for Ivesia webberi, and
identification and mapping of critical
habitat is not expected to initiate any
such threat. In the absence of finding
that the designation of critical habitat
would increase threats to a species, if
there are any benefits to a critical
habitat designation, then a prudent
finding is warranted. Here, the potential
benefits of designation include: (1)
Triggering consultation under section 7
of the Act in new areas for actions in
which there may be a Federal nexus
where it would not otherwise occur
because, for example, it is or has
become unoccupied or the occupancy is
in question; (2) focusing conservation
activities on the most essential features
and areas; (3) providing educational
benefits to State or county governments
or private entities; and (4) preventing
people from causing inadvertent harm
to the species. Therefore, because we
have determined that the designation of
critical habitat will not likely increase
the degree of threat to the species and
may provide some measure of benefit,
we find that designation of critical
habitat is prudent for I. webberi.

Critical Habitat Determinability

Having determined that designation is
prudent, under section 4(a)(3) of the Act
we must find whether critical habitat for
Ivesia webberi is determinable. Our
regulations at 50 CFR 424.12(a)(2) state
that critical habitat is not determinable
when one or both of the following
situations exist:

(i) Information sufficient to perform
required analyses of the impacts of the
designation is lacking, or

(ii) The biological needs of the species
are not sufficiently well known to
permit identification of an area as
critical habitat.
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When critical habitat is not
determinable, the Act allows the Service
an additional year to publish a critical
habitat designation (16 U.S.C.
1533(b)(6)(C)(ii)).

We reviewed the available
information pertaining to the biological
needs of the species and habitat
characteristics where these species are
located. This and other information
represent the best scientific data
available and led us to conclude that the
designation of critical habitat is
determinable for the Ivesia webberi.

Physical or Biological Features

In accordance with section 3(5)(A)(i)
of the Act and regulations at 50 CFR
424.12(b), in determining which areas
within the geographical area occupied
by the species at the time of listing to
designate as critical habitat, we consider
the physical or biological features that
are essential to the conservation of the
species and which may require special
management considerations or
protection. These include, but are not
limited to:

(1) Space for individual and
population growth and for normal
behavior;

(2) Food, water, air, light, minerals, or
other nutritional or physiological
requirements;

(3) Cover or shelter;

(4) Sites for breeding, reproduction, or
rearing (or development) of offspring;
and

(5) Habitats that are protected from
disturbance or are representative of the
historic geographical and ecological
distributions of a species.

We derive the specific physical or
biological features essential for Ivesia
webberi from studies of this species’
habitat, ecology, and life history as
described below. Additional
information can be found in the
proposed listing rule published
elsewhere in today’s Federal Register
and in the Ivesia webberi (Webber’s
ivesia) Species Report (Service 2013, pp.
1-46) available at http://
www.regulations.gov (in the Search box,
enter FWS-R8-ES—2013-0080, which is
the docket number for this rulemaking).
Little is known about the habitat
specificity and characteristics for I.
webberi. Therefore, the physical and
biological factors for I. webberi are based
on our assessment of the ecosystem
settings in which the species is most
frequently detected. We have
determined that the following physical
or biological features are essential for L.
webberi (see ‘“Habitat’”’ section in the
Species Report (Service 2013, pp. 6-7)):

Space for Individual and Population
Growth and for Normal Behavior

Plant Community and Competitive
Ability—Ivesia webberi is primarily
associated with Artemisia arbuscula
Nutt. (low sagebrush) and other
perennial, rock garden-type plants such
as: Antennaria dimorpha (low
pussytoes), Balsamorhiza hookeri
(Hooker’s balsamroot), Elymus
elymoides (squirreltail), Erigeron
bloomeri (scabland fleabane), Lewisia
rediviva (bitter root), Poa secunda
(Sandburg bluegrass), and Viola
beckwithii (Beckwith’s violet) (Witham
2000, p. 17; Morefield 2004, 2005,
unpubl. survey; Howle and Henault
2009, unpubl. survey; BLM 2011, 2012a,
unpubl. survey; Howle and Chardon
2011a, 2011b, 2011c, unpubl. survey).
Overall, this plant community is open
and sparsely vegetated and relatively
short-statured, with I. webberi often
dominating or co-dominating where it
occurs (Witham 2000, p. 17).

Because Ivesia webberi is found in an
open, sparsely vegetated plant
community, it is likely a poor
competitor. Nonnative, invasive plant
species such as Bromus tectorum L.
(cheatgrass), Taeniatherum caput-
medusae (medusahead), and Poa
bulbosa (bulbous bluegrass) form dense
stands of vegetation that compete with
native plant species, such as I. webberi,
for the physical space needed to
establish individuals and recruit new
seedlings. This competition for space is
compounded as dead or dying
nonnative vegetation accumulates,
eventually forming a dense thatch that
obscures the soil crevices used by native
species as seed accumulation and
seedling recruitment sites (Davies 2008,
pPp- 110-111; Gonzalez et al. 2008,
entire; Mazzola et al. 2011, pp. 514-515;
Pierson et al. 2011, entire).
Consequently, nonnative species deter
recruitment and population expansion
of I. webberi, as well as the entire
Artemisia arbuscula—perennial
bunchgrass—forb community with which
I. webberi is associated. Therefore, we
consider open, sparsely vegetated
assemblages of A. arbuscula and other
perennial grass and forb rock garden
species to be a physical or biological
feature for I. webberi.

Elevation—Known populations of
Ivesia webberi occur between 4,475 and
6,237 feet (ft) (1,364 and 1,901 meters
(m)) in elevation (Steele and Roe 1996,
unpubl. survey; Witham 2000, p.16;
Howle and Henault 2009, unpubl.
survey). Because plants are not
currently known to occur outside of this
elevation band, we have identified this

elevation range as a physical or
biological feature for I. webberi.

Topography, Slope, and Aspect—
Ivesia webberi occurs on flats, benches,
or terraces that are generally above or
adjacent to large valleys. These sites
vary from slightly concave to slightly
convex or gently sloped (0-15°) and
occur on all aspects (Witham 2000, p.
16). Because plants have not been
identified outside these landscape
features or on slopes greater than 15°,
we have identified slightly concave,
convex, and gently sloped (0-15°)
landscapes to be physical and biological
features for I. webberi.

Food, Water, Air, Light, Minerals, or
Other Nutritional or Physiological
Requirements

Soils—Populations of Ivesia webberi
occur on a variety of soil series types,
including, but not limited to: Reno—a
fine, smectitic, mesic Abruptic Xeric
Argidurid; Xman—a clayey, smectitic,
mesic, shallow Xeric Haplargids; Aldi—
a clayey, smectitic, frigid Lithic Ultic
Argixerolls; and Barshaad—a fine,
smectitic, mesic Aridic Palexeroll
(USDA NRCS (U.S. Department of
Agriculture Natural Resources
Conservation Service) 2007, 2009a,
2009b, 2012a, 2012b). The majority of
soils in which I. webberi occurs have an
argillic (i.e., clay) horizon within 19.7
inches (in) (50 centimeters (cm)) of the
soil surface (USDA NRCS 2007, 2009a,
2009b, 2012a, 2012b). An argillic
horizon is defined as a subsurface
horizon with a significantly higher
percentage of clay than the overlying
soil material (Soil Survey Staff 2010, p.
30). The clay content (percent by
weight) of an argillic horizon must be
1.2 times the clay content of an
overlying horizon (Soil Survey Staff
1999, p. 31). Agrillic horizons are
illuvial, meaning they form below the
soil surface, but may be exposed at the
surface later due to erosion. Typically
there is little or no evidence of illuvial
clay movement in soils on young
landscapes; therefore, soil scientists
have concluded that the formation of an
argillic horizon required at least a few
thousand years (Soil Survey Staff 1999,
p. 29). This argillic horizon represents a
time-landscape relationship that can be
locally and regionally important
because its presence indicates that the
geomorphic surface has been relatively
stable for a long period of time (Soil
Survey Staff 1999, p. 31).

The shallow, clay soils in which
Ivesia webberi inhabits are very rocky
on the surface and tend to be wet in the
spring, but dry out as the season
progresses (Zamudio 1999, p. 1). The
high clay content in the soils creates a
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shrink-swell behavior as the soils wet
and dry, which helps to “heave” rocks
in the soil profile to the surface and
creates the rocky surface “pavement”
(Zamudio 1999, p. 1). The unique soils
and hydrology of I. webberi sites may
exclude competition from other species
(Zamudio 1999, p. 1; Witham 2000, p.
16). The shrink-swell of the clay zone,
which extends into the subsoil, favors
perennials with deep taproots or
annuals with shallow roots that can
complete their life cycle before the
surface soil dries out (Zamudio 1999, p.
1; Witham 2000, pp. 16, 20). The root
systems of tap-rooted perennial forbs are
suited to soil with clay subsoils because
the roots branch profusely under the
crown, spread laterally, and penetrate
the clay B horizon along vertical
cleavage planes (Hugie et al. 1964, p.
200). The roots are flattened, but
unbroken by shrink-swell activity
(Hugie et al. 1964, p. 200). Early
maturing plants, such as I. webberi,
presumably prefer soils with these
heavy clay horizons because of the
abundant spring moisture, which
essentially saturates the surface
horizons with water. Based on the
information above, we consider soil
with an argillic horizon characterized by
shrink-swell behavior to represent a
physical or biological feature for I.
webberi.

Water—Ivesia webberi is restricted to
sites with soils that are vernally moist
(Zamudio 1999a, p. 1; Witham 2000, p.
16). From this finding, we infer that
sufficient winter and spring moisture
not only contributes to the physical
properties of the substrate in which I
webberi occurs (i.e., the shrink-swell
pattern that contributes to the formation
of soil crevices), but also triggers
biological responses in I. webberi, in the
form of stimulating germination,
growth, flowering, and seed production.
Moisture retention is influenced by site
topography as well as soil properties.
Therefore, we consider soils that are
vernally moist as a physical or
biological feature for I. webberi.

Light—Although little is known
regarding the light requirements of
Ivesia webberi, inferences are possible
from the plant species and the plant
community from which I. webberi is
associated (described under the
“Space—Plant Community and
Competitive Ability”” section above, and
the “Habitat” section of the Species
Report (Service 2013, pp. 6-7).
Generally speaking, co-occurring plant
species are short-statured; when
assembled into an Artemisia arbuscula-
perennial bunchgrass-forb community,
plants tend to occur widely spaced with
intervening patches of rocky, open

ground. These factors suggest that I.
webberi is not shade-tolerant. Therefore,
we assume that I. webberi is able to
persist, at least in part, due to a lack of
light competition with taller plants.

Sites for Breeding, Reproduction, or
Rearing (or Development) of Offspring

Reproduction—Ivesia webberi is a
perennial plant species that is not
rhizomatous or otherwise clonal.
Therefore, like other Ivesia species,
reproduction in I. webberi is presumed
to occur primarily via sexual means
(i.e., seed production and seedling
recruitment). As with most plant
species, I. webberi does not require
separate sites for breeding, rearing, and
reproduction other than the locations in
which parent plants occur and any area
necessary for pollinators and seed
dispersal. Seeds of I. webberi are
relatively large and unlikely to be
dispersed by wind or animal vectors;
upon maturation of the inflorescence
and fruit, seeds are likely to fall to the
ground in the immediate vicinity of
parent plants (Witham 2000, p. 20).
Depressions and crevices in soil
frequently serve as seed accumulation
or seedling establishment sites in arid
ecosystems because they trap seeds and
often have higher soil water due to
trapped snow and accumulated
precipitation (Reichman 1984, pp. 9-10;
Eckert et al. 1986, pp. 417—420). The
cracks of the shrink-swell clay soils
which typify I. webberi habitat are
thought to trap seeds and retain them
on-site, and may serve to protect seeds
from desiccation from sunlight or wind.
Although the long-term viability of
these seeds is unknown, I. webberi seeds
held within these crevices may
accumulate and function as a seedbank
for I. webberi reproduction. Thus, the
physical and biological feature of soil
with an argillic horizon and shrink-
swell behavior identified above under
the “Food, Water, Air, Light, Minerals,
or Other Nutritional or Physiological
Requirements” section also has an
important reproduction function for L.
webberi.

Pollination—Pollinators specific to
Ivesia webberi have not been identified.
However, most Ivesia species reproduce
from seed with insect-mediated
pollination occurring between flowers
of the same or different plants (Witham
2000, p. 20). Floral visitors have been
observed frequenting the flowers of I.
aperta var. canina, which co-occurs
with I. webberi at one population
(USFWS 5; J. Johnson, unpubl. photos
2007). Although these floral visitors can
only represent presumed pollinators
because they were not observed to be
carrying pollen, they represent the best

available information regarding possible
pollinators of I. webberi. Since no single
pollinator or group of pollinators is
known for I. webberi, we are not able to
define habitat requirements for I.
webberi in terms of the distances that
particular orders, genera, or species of
insect pollinators are known to travel.

Successful transfer of pollen among
Ivesia webberi populations, therefore,
may be inhibited if populations are
separated by distances greater than
pollinators can travel, or if a pollinator’s
nesting habitat or behavior is negatively
affected (BLM 2012b, p. 2). Some bees
such as bumblebees and other social
species are able to fly extremely long
distances. However, evidence suggests
that their habitat does not need to
remain contiguous, but it is more
important that the protected habitat is
large enough to maintain floral diversity
to attract these pollinators (BLM 2012b,
p- 18). By contrast, most solitary bees
remain close to their nest, thus foraging
distance tends to be 1,640 ft (500 m) or
less (BLM 2012b, p.19). Conservation
strategies that strive to maintain not just
I. webberi, but the range of associated
native plant species (many of which are
also insect-pollinated) would therefore
serve to attract a wide array of insect
pollinators, both social and solitary, that
may also serve as pollinators of L.
webberi (BLM 2012b, pp. 5-6, 19).
Because annual, nonnative, invasive
grasses (such as Bromus tectorum) are
wind-pollinated, they offer no reward
for pollinators; as such nonnative
species become established, pollinators
are likely to become deterred from
visiting areas occupied by I. webberi.
Therefore, we consider an area of
sufficient size with an intact assemblage
of native plant species to provide for
pollinator foraging and nesting habitat
to be a physical or biological feature for
I. webberi.

Habitats Protected From Disturbance or
Representative of the Historical
Geographical and Ecological
Distributions of the Species

The long-term conservation of Ivesia
webberi is dependent on several factors,
including, but not limited to:
Maintenance of areas necessary to
sustain natural ecosystem components,
functions, and processes (such as light
and intact soil hydrology); and
sufficient adjacent suitable habitat for
vegetative reproduction, population
expansion, and pollination.

Disturbance—Soils with a high
content of shrink-swell clays, such as
those where Ivesia webberi is found,
often create an unstable soil
environment to which this species is
presumably adapted (Belnap 2001, p.
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183). These micro-scale disturbances are
of light to moderate intensity; we are
unaware of information to indicate that
L. webberi has evolved with or is tolerant
of moderate to heavy, landscape-scale
disturbances. Moderate to heavy soil
disturbances such as off-highway
vehicle (OHV) use, road corridors,
residential or commercial development,
and livestock grazing can impact the
species and its seedbank through habitat
loss, fragmentation, and degradation
due to soil compaction and altered soil
hydrology (Witham 2000, Appendix 1,
p. 1; Bergstrom 2009, pp. 25-26).

Climate change projections in the
Great Basin, where Ivesia webberi
occurs, include increasing temperatures
(Chambers and Pellant 2008, p. 29;
Finch 2012, p. 4), earlier spring snow
runoff (Stewart et al. 2005, p. 1152),
declines in snowpack (Knowles et al.
2006, p. 4557; Mote et al. 2005, entire),
and increased frequencies of drought
and fire (Seager et al. 2007, pp. 1181—
1184; Littell et al. 2009, pp. 1014-1019;
Abatzoglou and Kolden 2011, pp. 474—
475). Nonnative, invasive plant species
and modified fire regimes are already
impacting the quality and composition
of the Artemisia arbuscula—perennial
bunchgrass—forb plant community
where I. webberi occurs (BLM 2012c).
We anticipate that climate-related
changes expected across the Great
Basin, such as altered precipitation and
temperature patterns, will accelerate the
pace and spatial extent of nonnative
plant infestations and altered fire
regimes. These patterns of climate
change may also decrease survivorship
of I. webberi by causing physiological
stress, altering phenology, and reducing
recruitment events and seedling
establishment.

Managing for appropriate disturbance
regimes (in terms of the type or intensity
of disturbance) is difficult, because
sources of disturbance are numerous
and our ability to predict the effects of
multiple, interacting disturbance
regimes upon species and their habitats
is limited. In this document, we use
qualitative terms, but specifically solicit
further input on methods or
mechanisms to better quantify or
describe these measures (see
Information Requested section). For the
reasons discussed above, we identify
areas not subject to moderate to heavy,
landscape-scale disturbances, such as
impacts from vehicles driven off
established roads or trails, development,
livestock grazing, and frequent wildfire,
to be a physical or biological feature for
I. webberi.

Primary Constituent Elements for Ivesia
webberi

According to 50 CFR 424.12(b), we are
required to identify the physical or
biological features essential to the
conservation of Ivesia webberi in areas
occupied at the time of listing, focusing
on the features’ primary constituent
elements. We consider primary
constituent elements to be those specific
elements of the physical or biological
features that provide for a species’ life-
history processes and are essential to
the conservation of the species.

Based on our current knowledge of
the physical or biological features and
habitat characteristics required to
sustain the species’ life-history
processes, we determine that the
primary constituent elements specific to
Ivesia webberi are:

(i) Suitable Soils and Hydrology:

a. Vernally moist soils with an argillic
horizon that shrink and swell upon
drying and wetting; these soil
conditions are characteristic of known
Ivesia webberi populations and are
likely important in the maintenance of
the seedbank and population
recruitment.

a. Suitable soils that can include (but
are not limited to): Reno—a fine,
smectitic, mesic Abruptic Xeric
Argidurid; Xman—a clayey, smectitic,
mesic, shallow Xeric Haplargids; Aldi—
a clayey, smectitic, frigid Lithic Ultic
Argixerolls; and Barshaad—a fine,
smectitic, mesic Aridic Palexeroll; and

(ii) Topography:

a. Flats, benches, or terraces that are
generally above or adjacent to large
valleys. Occupied sites vary from
slightly concave to slightly convex or
gently sloped (0-15°) and occur on all
aspects; and

(iii) Elevation:

a. Elevations between 4,475 and 6,237

feet (ft) (1,364 and 1,901 meters (m));
and

(iv) Characterized by a plant
community that contains:

a. Open to sparely vegetated areas
composed of generally short-statured
associated plant species.

b. Presence of appropriate associated
species that can include (but are not
limited to): Antennaria dimorpha,
Artemisia arbuscula, Balsamorhiza
hookeri, Elymus elymoides, Erigeron
bloomeri, Lewisia rediviva, Poa
secunda, and Viola beckwithii.

c. An intact assemblage of appropriate
associated species to attract the floral
visitors that may be acting as pollinators
of Ivesia webberi.

Special Management Considerations or
Protection

When designating critical habitat, we
assess whether the specific areas within
the geographical area occupied by the
species at the time of listing contain
features which are essential to the
conservation of the species and which
may require special management
considerations or protection. All areas
proposed for designation as critical
habitat contain features that will require
some level of management to address
the current and future threats. In all
units, special management will be
required to ensure that the habitat is
able to provide for the growth and
reproduction of the species.

A detailed discussion of threats to
Ivesia webberi and its habitat can be
found in the Ivesia webberi Species
Report (Service 2013, pp. 1-46). The
features essential to the conservation of
I. webberi (plant community and
competitive ability, and suitable
topography, elevation, soils, and
hydrology required for the persistence
of adults as well as successful
reproduction of such individuals and
the formation of a seedbank) may
require special management
considerations or protection to reduce
threats. The current range of I. webberi
is subject to human-caused
modifications from the introduction and
spread of nonnative invasive species
including Bromus tectorum, Poa
bulbosa, and Taeniatherum caput-
medusae; modified wildfire regime;
increased access and fragmentation of
habitat by new roads and OHVs;
agricultural, residential, and
commercial development; and soil and
seedbank disturbance by livestock
(Service 2013, pp. 22-32).

Special management considerations
or protection are required within critical
habitat areas to address these threats.
Management activities that could
ameliorate these threats include (but are
not limited to): Treatment of nonnative,
invasive plant species; minimization of
OHYV access and placement of new roads
away from the species and its habitat;
regulations or agreements to minimize
the effects of development in areas
where the species resides; minimization
of livestock use or other disturbances
that disturb the soil or seeds; and
minimization of habitat fragmentation.
Where the species occurs on private
lands, protection and management
could be enhanced by various forms of
land acquisition from willing sellers,
ranging from the purchase of
conservation easements to fee title
acquisition. These activities would
protect the primary constituent
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elements for the species by preventing
the loss of habitats and individuals,
protecting the plants habitat and soils
from undesirable patterns or levels of
disturbance, and facilitating the
management for desirable conditions,
including disturbance regimes.

Criteria Used To Identify Critical
Habitat

As required by section 4(b)(2) of the
Act, we use the best scientific data
available to designate critical habitat. In
accordance with the Act and our
implementing regulations at 50 CFR
424.12(b), we review available
information pertaining to the habitat
requirements of the species and identify
occupied areas at the time of listing that
contain the features essential to the
conservation of the species. If after
identifying currently occupied areas, a
determination is made that those areas
are inadequate to ensure conservation of
the species, in accordance with the Act
and our implementing regulations at 50
CFR 424.12(e), we then consider
whether designating additional areas—
outside those currently occupied—are
essential for the conservation of the
species. We are not currently proposing
to designate any areas outside the
geographical area presently occupied by
the species because its present range is
sufficient to ensure the conservation of
Ivesia webberi.

We delineated the critical habitat unit
boundaries for Ivesia webberi using the
following steps:

(1) In determining what areas were
occupied by Ivesia webberi, we used
polygon data collected by the Bureau of
Land Management (BLM 2011, 2012a,
unpubl. survey), California Natural
Diversity Database (Schoolcraft 1992,
1998, unpubl. survey; Krumm and
Clifton 1996, unpubl. survey; Steele and
Roe 1996, unpubl. survey), California
Department of Fish and Wildlife
(Sustain Environmental Inc. 2009, p. III—-
19), Nevada Natural Heritage Program
(Witham 1991, entire; Witham 2000,
entire; Morefield 2004, 2005, 2010a,
2010b, unpubl. survey; Picciani 2006,
unpubl. survey), U.S. Forest Service,
(Duron 1990, entire; Howle and Henault
2009, unpubl. survey; Howle and
Chardon 2011a, 2011b, 2011c, unpubl.
survey) and consulting firms (Wood
Rogers 2007, Tables 2 and 3, pp. 5-6) to
map specific locations of I. webberi
using ArcMap 10.1. These locations
were classified into discrete populations
based on mapping standards devised by
NatureServe and its network of Natural

Heritage Programs (NatureServe 2004,
entire).

(2) We extended the boundaries of the
polygon defining each population or
subpopulation by 1,640 ft (500 m) to
provide for sufficient pollinator habitat.
This creates an area that is large enough
to maintain flora diversity that would
protect nesting areas of solitary
pollinator species, while creating a large
enough patch of flora diversity to attract
social, wide-ranging pollinator species
(as described above under the ““Sites for
Breeding, Reproduction, or Rearing (or
Development) of Offspring” section;
BLM 2012b, p. 19).

(3) We then removed areas not
containing the physical or biological
features essential to the conservation of
I. webberi within the 1,640-ft-wide (500-
m-wide) area surrounding each
population. We used a habitat model to
identify areas lacking physical or
biological features. The habitat model
was developed by comparing occupied
areas and the known environmental
variables of these areas, such as
elevation, slope, and soil type that we
determined to be physical and
biological features for this species. The
environmental variables with the
highest predictive ability influenced the
habitat the model identified. Finally, we
used ESRI ArcGIS Imagery Basemap
satellite imagery to exclude forested
areas within the areas the model
selected because this is not the
vegetation type that is a physical and
biological feature for I. webberi.

When determining proposed critical
habitat boundaries, we made every
effort to avoid including developed
areas such as lands covered by
buildings, pavement, and other
structures because such lands lack
physical or biological features necessary
for Ivesia webberi. The scale of the maps
we prepared under the parameters for
publication within the Code of Federal
Regulations may not reflect the
exclusion of such developed lands. Any
such lands inadvertently left inside
critical habitat boundaries shown on the
maps of this proposed rule have been
excluded by text in the proposed rule
and are not proposed for designation as
critical habitat. Therefore, if the critical
habitat is finalized as proposed, a
Federal action involving these lands
would not trigger section 7 consultation
with respect to critical habitat and the
requirement of no adverse modification
unless the specific action would affect
the physical or biological features in the
adjacent critical habitat.

We are proposing for designation of
critical habitat lands that we have
determined are occupied at the time of
listing and contain sufficient elements
of physical or biological features to
support life-history processes essential
for the conservation of the species.

Units are proposed for designation
based on sufficient elements of physical
or biological features being present to
support Ivesia webberi life-history
processes. Some units contained all of
the identified elements of physical or
biological features and supported
multiple life-history processes. Some
segments contained only some elements
of the physical or biological features
necessary to support I. webberi’s
particular use of that habitat.

The critical habitat designation is
defined by the map or maps, as
modified by any accompanying
regulatory text, presented at the end of
this document in the rule portion. We
include more detailed information on
the boundaries of the critical habitat
designation in the preamble of this
document. We will make the
coordinates or plot points or both on
which each map is based available to
the public on http://
www.regulations.gov at Docket No.
FWS-R8-ES-2013-0080, on our
Internet site http://www.fws.gov/
nevada/, and at the field office
responsible for the designation (see FOR
FURTHER INFORMATION CONTACT above).

Proposed Critical Habitat Designation

We are proposing 16 units as critical
habitat for Ivesia webberi; 2 of these
units have subunits. The critical habitat
areas we describe below constitute our
current best assessment of areas that
meet the definition of critical habitat for
I. webberi. The 18 areas we propose as
critical habitat are: (1) Sierra Valley, (2)
Constantia, (3) East of Hallelujah
Junction Wildlife Area (HJWA), Evans
Canyon, (4) Hallelujah Junction Wildife
Area (WA), (5) subunit—Dog Valley
Meadow and subunit—Upper Dog
Valley, (6) White Lake Overlook, (7)
subunit—Mules Ear Flat and subunit—
Three Pine Flat and Jeffrey Pine Saddle,
(8) Ivesia Flat, (9) Stateline Road 1, (10)
Stateline Road 2, (11) Hungry Valley,
(12) Black Springs, (13) Raleigh Heights,
(14) Dutch Louie Flat, (15) The Pines
Powerline, and (16) Dante Mine Road.
Table 1 lists the proposed critical
habitat units and subunits and the area
of each.
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TABLE 1—PROPOSED CRITICAL HABITAT UNITS FOR lvesia webberi
[Area estimates reflect all land within the critical habitat boundary]
State or local :
Federall Privatel
CH Unit and Population Unit or subunit name owned Iar)mld (g\?v\;%??;ﬁgt owned Ia¥1d To;agrgsrea
subunit (USFWS) acres acres acres (hectares)
(hectares) (hectare) (hectares)
T e 1| Sierra Valley ......ccoceeveeiieiiiiiieens 51 44 179 274
(21) (18) (73) (111)
2 2 | Constantia .....ccccceevevrieeenienieeneee 155 | e | e 155
(63) (63)
B 3 | East of HJWA, Evans Canyon ....... 22 100 | oo, 122
9) (41) (49)
4o 4 | Hallelujah Junction WA ........ccociiiis | oo B9 | e 69
(28) (28)
5:

5a .. 5 | Dog Valley Meadow ..........c.ccccueennee 386 | oo | e 386
(156) (156)
5b i 5 | Upper Dog Valley ........ccccecureunnee. 12 | 17 29
(5) (7) (12)
B e 6 | White Lake Overlook ...........c.......... 98 | e 11 109
. (40) 4) (44)
7a e 7 | Mules Ear Flat .......cccceeviviniienens 31 | e 34 65
(13) (14) (27)
b i 7 | Three Pine Flat; Jeffrey Pine Sad- B | 65 68
dle. (1) (26) (27)
8 8 | Ivesia Flat ......cccooeiviiiiiiiiieee B2 | i | e 62
(25) (25)
9 9 | Stateline Road 1 ......cceeiiviiieeee. 125 | o 7 132
(50) 3 (63)
10 e 10 | Stateline Road 2 .........cccevveeieennne. B5 | s | e 65
(26) (26)
T e 11 | Hungry Valley ......cccoooiiiiiiiiiiieeene 56 | ciirreeerereeeeeen | e 56
(23) (23)
12 e 12 | Black Springs .....ccccceveevverieeneeene. 116 | e 24 140
(47) (10) (57)
13 e 13 | Raleigh Heights ........ccccoceiiiininnnn. 163 | oo 14 177
(66) (6) (72)
14 e 14 | Dutch Louie Flat ........ccccoooeeiinnenne T | e, 46 56
4 (19) (23)
15 e 15 | The Pines POWEIIINE .......ccccceiiiiiiiis | vieeieiieeeeeeeiiees | eevireeesineee e 32 32
(13) (13)
16 e 16 | Dante Mine Road .........cccccovvrineennne 10 | e, 4 14
4 2 (6)
TOtal ooes | e | e 1,365 214 432 2,011
(552) (86) (175) (814)

Note: Area sizes may not sum due to rounding.

We present brief descriptions of all
units, and reasons why they meet the
definition of critical habitat for Ivesia
webberi, below.

Unit 1: Sierra Valley

Unit 1 consists of 274 ac (111 ha) of
Federal, State, and private lands. This
Unit is located near the junction of State
Highway 49 and County Highway A24
in Plumas County, California. Nineteen
percent of this Unit is on Federal lands
managed by the BLM, 16 percent is on
California State land, and 65 percent is
on private lands. This Unit is currently
occupied and is the most western
occupied Unit within the range of Ivesia
webberi. The Sierra Valley Unit is
important to the recovery of I. webberi
because it supports 44.8 ac (18.1 ha), or

nearly one-third (27.2 percent) of all
habitat (165 ac (66.8 ha)) that is
occupied by I. webberi across the
species’ range. Threats to I. webberi in
this Unit include nonnative, invasive
species, wildfire, OHV use, roads,
livestock grazing, and any other forms of
vegetation or ground-disturbing
activities. While these lands currently
have the physical and biological
features essential to the conservation of
1. webberi, because of a lack of cohesive
management and protections, special
management will be required to
maintain these features in this Unit.
These threats should be addressed as
detailed above in the “Special
Management Considerations or
Protection” section.

Unit 2: Constantia

Unit 2 consists of 155 ac (63 ha) of
Federal land. This unit is located east of
U.S. Highway 395, southeast of the
historic town of Constantia, in Lassen
County, California. One hundred
percent of this Unit is on Federal lands
managed by the BLM. This Unit is
currently occupied and is the most
northern occupied Unit within the range
of Ivesia webberi. The Constantia Unit is
important to the recovery of I. webberi
primarily because it represents one of
relatively few locations within the Great
Basin where the species is known to
exist. Given the increasing prevalence of
both site-specific and landscape-scale
threats operating throughout this region
and specifically within areas occupied
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by I. webberi (Service 2013, entire), this
location and most others where the
species occurs confer redundancy
within the species’ distribution, thereby
buffering the species against the risk of
extirpation likely to result from these
threats or other less-predicable
stochastic events. Not a lot is known
about the current condition of I. webberi
and its habitat at this site, however,
wildfire and any other forms of
vegetation or ground-disturbing
activities are threats to I. webberi in this
Unit. While these lands currently have
the physical and biological features
essential to the conservation of I.
webberi, because of a lack of cohesive
management and protections, special
management will be required to
maintain these features in this Unit.
These threats should be addressed as
detailed above in the “Special
Management Considerations or
Protection” section.

Unit 3: East of Hallelujah Junction
Wildlife Area (HJ/WA)—Evans Canyon

Unit 3 consists of 122 ac (49 ha) of
Federal and State lands. This Unit is
located east of U.S. Highway 395 on the
border of HHWA in Lassen County,
California. Eighty-two percent of this
Unit is on California State land managed
as the HHWA and 18 percent is on
Federal land managed by the BLM. This
Unit is currently occupied and is
approximately 1.6 mi (2.6 km) away
from Unit 4, which may allow for social
pollinator dispersal between these two
Units. Additionally, this is the only
place where Ivesia webberi is found as
a co-dominant in an Artemisia
tridentata Nutt. (big sagebrush)
community instead of an Artemisia
arbuscula community. The perennial
bunchgrass and forb components of the
Artemisia tridentata community found
within this Unit are the same as those
occurring in locations where A.
arbuscula is co-dominant with I.
webberi. The East of HHWA—Evans
Canyon Unit is important to the
recovery of I. webberi primarily because
it represents one of relatively few
locations within the Great Basin where
the species is known to exist. Given the
increasing prevalence of both site-
specific and landscape-scale threats
operating throughout this region and
specifically within areas occupied by L
webberi (Service 2013, entire), this
location and most others where the
species occurs confer redundancy
within the species’ distribution, thereby
buffering the species against the risk of
extirpation likely to result from these
threats or other less-predicable
stochastic events. Wildfire and any
other forms of vegetation or ground-

disturbing activities are threats to I.
webberi in this Unit. While these lands
currently have the physical and
biological features essential to the
conservation of I. webberi, because of a
lack of cohesive management and
protections, special management will be
required to maintain these features in
this Unit. These threats should be
addressed as detailed above in the
“Special Management Considerations or
Protection” section.

Unit 4: Hallelujah Junction Wildlife
Area (H/WA)

Unit 4 consists of 69 ac (28 ha) of
State lands. This Unit is located west of
U.S. Highway 395 within HJWA in
Sierra County, California. One hundred
percent of this Unit is on California
State land managed as the HHWA. This
Unit is currently occupied and is
approximately 1.6 mi (2.6 km) away
from Unit 3, which may allow for social
pollinator dispersal between these
Units. The HIWA Unit is important to
the recovery of I. webberi primarily
because it represents one of relatively
few locations within the Great Basin
where the species is known to exist.
Given the increasing prevalence of both
site-specific and landscape-scale threats
operating throughout this region and
specifically within areas occupied by L
webberi (Service 2013, entire), this
location and most others where the
species occurs confer redundancy
within the species’ distribution, thereby
buffering the species against the risk of
extirpation likely to result from these
threats or other less-predicable
stochastic events. Wildfire and any
other forms of vegetation or ground-
disturbing activities are threats to I.
webberi in this Unit. While these lands
currently have the physical and
biological features essential to the
conservation of I. webberi, because of a
lack of cohesive management and
protections, special management will be
required to maintain these features in
this Unit. These threats should be
addressed as detailed above in the
“Special Management Considerations or
Protection” section.

Unit 5: Subunit 5a—Dog Valley Meadow
and Subunit 5b—Upper Dog Valley

Subunit 5a—Dog Valley Meadow

Subunit 5a consists of 386 ac (156 ha)
of Federal lands. This Subunit is located
east of Long Valley Road in Dog Valley
in Sierra County, California. One
hundred percent of this Subunit is on
Federal lands managed by the U.S.
Forest Service (USFS). This Unit is
currently occupied and is 0.5 mi (0.8
km) away from Subunit 5b, which may

allow for social pollinator dispersal
between these Subunits. The Dog Valley
Meadow Unit is important to the
recovery of Ivesia webberi because it
supports 71.58 ac (28.97 ha), or nearly
half (43.5 percent) of all habitat (165 ac
(66.8 ha)) that is occupied by I. webberi
across the species’ range and 100,000
plants, or approximately 2 to 10 percent
(i.e., dependent on which population
estimate range is used for the
calculation) of individuals known to
exist across the species’ range (Service
2013, pp. 15-16). Threats to I. webberi
in this Subunit include nonnative,
invasive plant species, wildfire, OHV
and other recreational use, and any
other forms of vegetation or ground-
disturbing activities. Additionally, this
Subunit historically was grazed, but the
grazing allotment currently is vacant
(Service 2013, p. 16). While these lands
currently have the physical and
biological features essential to the
conservation of I. webberi, because of a
lack of cohesive management and
protections, special management will be
required to maintain these features in
this Subunit. These threats should be
addressed as detailed above in the
“Special Management Considerations or
Protection” section.

Subunit 5b—Upper Dog Valley

Subunit 5b consists of 29 ac (12 ha)
of Federal and private lands. This
Subunit is located west of Long Valley
Road and south of the Dog Valley
campground in Dog Valley in Sierra
County, California. Forty-one percent of
this Subunit is on Federal lands
managed by the USFS and 59 percent is
on private lands. This Unit is currently
occupied and is 0.5 mi (0.8 km) away
from Subunit 5a, which may allow for
social pollinator dispersal between
these Subunits. The Upper Dog Valley
Subunit is important to the recovery of
L. webberi primarily because it
represents one of relatively few
locations within the Great Basin where
the species is known to exist. Given the
increasing prevalence of both site-
specific and landscape-scale threats
operating throughout this region and
specifically within areas occupied by L
webberi (Service 2013, entire), this
location and most others where the
species occurs confer redundancy
within the species’ distribution, thereby
buffering the species against the risk of
extirpation likely to result from these
threats or other less-predicable
stochastic events. Threats to I. webberi
in this Subunit include nonnative,
invasive plant species, wildfire, OHV
use, and any other forms of vegetation
or ground-disturbing activities.
Additionally, this Subunit historically
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was grazed, but the grazing allotment is
currently vacant (Service 2013, p. 16).
While these lands currently have the
physical and biological features
essential to the conservation of I.
webberi, because of a lack of cohesive
management and protections, special
management will be required to
maintain these features in this Subunit.
These threats should be addressed as
detailed above in the “Special
Management Considerations or
Protection” section.

Unit 6: White Lake Overlook

Unit 6 consists of 109 ac (44 ha) of
Federal and private lands. This Unit is
located north of Long Valley Road in
Sierra County, California. Ninety
percent of this Unit is on Federal lands
managed by the USFS and 10 percent is
on private lands. This Unit is currently
occupied and is 1 mi (1.6 km) or less
away from Units 7 and 9, which may
allow for social pollinator dispersal
between these Units. The White Lake
Overlook Unit is important to the
recovery of Ivesia webberi because it
supports 13.56 ac (5.49 ha) or 8.2
percent of all habitat (165 ac (66.8 ha))
that is occupied by I. webberi across the
species range. Threats to I. webberi in
this Unit include wildfire and any other
forms of vegetation or ground-disturbing
activities. While these lands currently
have the physical and biological
features essential to the conservation of
I. webberi, because of a lack of cohesive
management and protections, special
management will be required to
maintain these features in this Unit.
These threats should be addressed as
detailed above in the “Special
Management Considerations or
Protection” section.

Unit 7: Subunit 7a—Mules Ear Flat and
Subunit 7b—Three Pine Flat and Jeffrey
Pine Saddle

Subunit 7a—Mules Ear Flat

Subunit 7a consists of 65 ac (27 ha)
of Federal and private lands. This
Subunit is located west of the
California-Nevada border and southeast
of Long Valley Road in Sierra County,
California. Forty-eight percent of this
Subunit is on Federal land managed by
the USFS, and 52 percent is on private
lands. This Subunit is currently
occupied and is 1 mi (1.6 km) or less
away from Units 6 and 9, which may
allow for social pollinator dispersal
between these Units. The Mules Ear Flat
Subunit is important to the recovery of
L. webberi primarily because it
represents one of relatively few
locations within the Great Basin where
the species is known to exist. Given the

increasing prevalence of both site-
specific and landscape-scale threats
operating throughout this region and
specifically within areas occupied by L
webberi (Service 2013, entire), this
location and most others where the
species occurs confer redundancy
within the species’ distribution, thereby
buffering the species against the risk of
extirpation likely to result from these
threats or other less-predicable
stochastic events. Threats to I. webberi
in this Subunit include nonnative,
invasive plant species, wildfire, OHV
use, roads, and any other forms of
vegetation or ground-disturbing
activities. Additionally, this Subunit
historically was grazed, but the grazing
allotment currently is vacant (Service
2013, p. 17). While these lands currently
have the physical and biological
features essential to the conservation of
I. webberi, because of a lack of cohesive
management and protections, special
management will be required to
maintain these features in this Unit.
These threats should be addressed as
detailed above in the “Special
Management Considerations or
Protection” section.

Subunit 7b—Three Pine Flat and Jeffrey
Pine Saddle

Subunit 7b consists of 68 ac (27 ha)
of Federal and private lands. This
Subunit is located east of the California-
Nevada border in Washoe County,
Nevada. Four percent of this Subunit is
on Federal lands managed by the USFS,
and 96 percent is on private lands. This
Subunit is currently occupied and is 1
mi (1.6 km) or less away from Units 6,
8, and 9, which may allow for social
pollinator dispersal between these
Units. The Three Pine Flat and Jeffery
Pine Saddle Subunit is important to the
recovery of I. webberi primarily because
it represents one of relatively few
locations within the Great Basin where
the species is known to exist. Given the
increasing prevalence of both site-
specific and landscape-scale threats
operating throughout this region and
specifically within areas occupied by L.
webberi (Service 2013, entire), this
location and most others where the
species occurs confer redundancy
within the species’ distribution, thereby
buffering the species against the risk of
extirpation likely to result from these
threats or other less-predicable
stochastic events. Threats to I. webberi
in this Subunit include nonnative,
invasive plant species, wildfire, OHV
use, roads, and any other forms of
vegetation or ground-disturbing
activities. Additionally, this Subunit
historically was grazed, but the grazing
allotment currently is vacant (Service

2013, p. 17). While these lands currently
have the physical and biological
features essential to the conservation of
1. webberi, because of a lack of cohesive
management and protections, special
management will be required to
maintain these features in this Unit.
These threats should be addressed as
detailed above in the “Special
Management Considerations or
Protection” section.

Unit 8: Ivesia Flat

Unit 8 consists of 62 ac (25 ha) of
Federal land. This Unit is located south
of U.S. Highway 395 in Washoe County,
NV. One hundred percent of this Unit
is on Federal land managed by the
USFS. This Unit is currently occupied
and is 1 mi (1.6 km) away from Subunit
7b, which may allow for social
pollinator dispersal between these
Units. The Ivesia Flat Unit is important
to the recovery of Ivesia webberi because
it supports 100,000 plants (Service
2013, p. 17), or approximately between
2 and 10 percent (i.e., dependent on
which population estimate range is used
for the calculation) of individuals
known to exist across the species’ range.
Threats to I. webberi in this Unit include
nonnative, invasive plant species,
wildfire, OHV use, roads, and any other
forms of vegetation or ground-disturbing
activities. Additionally, this Unit
historically was grazed, but the grazing
allotment currently is vacant (Service
2013, p. 17). While these lands currently
have the physical and biological
features essential to the conservation of
1. webberi, because of a lack of cohesive
management and protections, special
management will be required to
maintain these features in this Unit.
These threats should be addressed as
detailed above in the “Special
Management Considerations or
Protection” section.

Unit 9: Stateline Road 1

Unit 9 consists of 132 ac (53 ha) of
Federal and private lands. This Unit is
located along the California-Nevada
border in Sierra County, California, and
Washoe County, Nevada. Ninety-four
percent of this Unit is on Federal land
managed by the USFS, and 6 percent is
on private lands. This Unit is currently
occupied and is 1 mi (1.6 km) or less
away from Units 6, 7, and 10, which
may allow for social pollinator dispersal
between these Units. The Stateline Road
1 Unit is important to the recovery of L.
webberi primarily because it represents
one of relatively few locations within
the Great Basin where the species is
known to exist. Given the increasing
prevalence of both site-specific and
landscape-scale threats operating
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throughout this region and specifically
within areas occupied by I. webberi
(Service 2013, entire), this location and
most others where the species occurs
confer redundancy within the species’
distribution, thereby buffering the
species against the risk of extirpation
likely to result from these threats or
other less-predicable stochastic events.
Threats to I. webberi in this Unit include
nonnative, invasive plant species,
wildfire, development, and any other
forms of vegetation or ground-disturbing
activities. Additionally, this Unit
historically was grazed, but the grazing
allotment currently is vacant (Service
2013, p. 18). While these lands currently
have the physical and biological
features essential to the conservation of
1. webberi, because of a lack of cohesive
management and protections, special
management will be required to
maintain these features in this Unit.
These threats should be addressed as
detailed above in the “Special
Management Considerations or
Protection” section.

Unit 10: Stateline Road 2

Unit 10 consists of 65 ac (26 ha) of
Federal land. This Unit is located along
the California-Nevada border in Sierra
County, California, and Washoe County,
Nevada. One hundred percent of this
Unit is on Federal land managed by the
USFS. This Unit is currently occupied
and is less than 1 mi (1.6 km) away from
Unit 9, which may allow for social
pollinator dispersal between these
Units. The Stateline Road 2 Unit is
important to the recovery of I. webberi
primarily because it represents one of
relatively few locations within the Great
Basin where the species is known to
exist. Given the increasing prevalence of
both site-specific and landscape-scale
threats operating throughout this region
and specifically within areas occupied
by I webberi (Service 2013, entire), this
location and most others where the
species occurs confer redundancy
within the species’ distribution, thereby
buffering the species against the risk of
extirpation likely to result from these
threats or other less-predicable
stochastic events. Threats to I. webberi
in this Unit include nonnative, invasive
plant species, wildfire, development,
and any other forms of vegetation or
ground-disturbing activities.
Additionally, this Unit historically was
grazed, but the grazing allotment
currently is vacant (Service 2013, p. 18).
While these lands currently have the
physical and biological features
essential to the conservation of L.
webberi, because of a lack of cohesive
management and protections, special
management will be required to

maintain these features in this Unit.
These threats should be addressed as
detailed above in the “Special
Management Considerations or
Protection” section.

Unit 11: Hungry Valley

Unit 11 consists of 56 ac (23 ha) of
Federal land. This Unit is located west
of Eagle Canyon Drive in Washoe
County, Nevada. One hundred percent
of this Unit is on Federal land managed
by the BLM. This Unit is currently
occupied and is the eastern most
occupied Unit within the range of Ivesia
webberi. The Hungry Valley Unit is
important to the recovery of I. webberi
primarily because it represents one of
relatively few locations within the Great
Basin where the species is known to
exist. Given the increasing prevalence of
both site-specific and landscape-scale
threats operating throughout this region
and specifically within areas occupied
by I. webberi (Service 2013, entire), this
location and most others where the
species occurs confer redundancy
within the species’ distribution, thereby
buffering the species against the risk of
extirpation likely to result from these
threats or other less-predicable
stochastic events. Threats to I. webberi
in this Unit include nonnative, invasive
plant species, wildfire, OHV use and
other recreational use, roads, livestock
grazing, and any other forms of
vegetation or ground-disturbing
activities. While these lands currently
have the physical and biological
features essential to the conservation of
1. webberi, because of a lack of cohesive
management and protections, special
management will be required to
maintain these features in this Unit.
These threats should be addressed as
detailed above in the “Special
Management Considerations or
Protection” section.

Unit 12: Black Springs

Unit 12 consists of 140 ac (57 ha) of
Federal and private lands. This Unit is
located northwest of North Virginia
Street and south of U.S. Highway 395 in
Washoe County, Nevada. Eighty-three
percent of this Unit is on Federal land
managed by the USFS, and 17 percent
is on private lands. This Unit is
currently occupied and is
approximately 1 mi (1.6 km) away from
Unit 13, which may allow for social
pollinator dispersal between these
Units. The Black Springs Unit is
important to the recovery of I. webberi
primarily because it represents one of
relatively few locations within the Great
Basin where the species is known to
exist. Given the increasing prevalence of
both site-specific and landscape-scale

threats operating throughout this region
and specifically within areas occupied
by I webberi (Service 2013, entire), this
location and most others where the
species occurs confer redundancy
within the species’ distribution, thereby
buffering the species against the risk of
extirpation likely to result from these
threats or other less-predicable
stochastic events. Threats to I. webberi
in this Unit include nonnative, invasive
plant species, wildfire, OHV use, roads,
and any other forms of vegetation or
ground-disturbing activities.
Additionally, this Unit historically was
grazed, but the grazing allotment
currently is vacant (Service 2013, p. 18).
While these lands currently have the
physical and biological features
essential to the conservation of I.
webberi, because of a lack of cohesive
management and protections, special
management will be required to
maintain these features in this Unit.
These threats should be addressed as
detailed above in the “Special
Management Considerations or
Protection” section.

Unit 13: Raleigh Heights

Unit 13 consists of 177 ac (72 ha) of
Federal and private lands. This Unit is
located northwest of North Virginia
Street and south of US Highway 395 in
Washoe County, Nevada. Ninety-two
percent of this Unit is on Federal land
managed by the USFS, and 8 percent is
on private lands. This Unit is currently
occupied and is approximately 1 mi (1.6
km) away from Unit 12, which may
allow for social pollinator dispersal
between these Units. The Raleigh
Heights Unit is important to the
recovery of Ivesia webberi because it
supports between 100,000 to 4,000,000
plants (Service 2013, p. 19), or
approximately 10 to 79.5 percent (i.e.,
dependent on which population
estimate range is used for the
calculation) of individuals known to
exist across the species range. Threats to
I. webberi in this Unit include
nonnative, invasive plant species,
wildfire, OHV use, roads, and any other
forms of vegetation or ground-disturbing
activities. While these lands currently
have the physical and biological
features essential to the conservation of
1. webberi, because of a lack of cohesive
management and protections, special
management will be required to
maintain these features in this Unit.
These threats should be addressed as
detailed above in the “Special
Management Considerations or
Protection” section.
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Unit 14: Dutch Louie Flat

Unit 14 consists of 56 ac (23 ha) of
Federal and private lands. This Unit is
located southwest of South McCarran
Boulevard in Washoe County, Nevada.
Nineteen percent of this Unit is on
Federal lands managed by the USFS and
81 percent is on private lands. This Unit
it currently occupied and is
approximately 0.5 mi (0.8 km) away
from Unit 15, which may allow for
social pollinator dispersal between
these Units. The Dutch Louie Flat Unit
is important to the recovery of Ivesia
webberi because it supports between
600,000 to 693,795 plants (Service 2013,
p. 19), or approximately 14 to 61
percent (i.e., dependent on which
population estimate range is used for
the calculation) of individuals known to
exist across the species range. Threats to
I. webberi in this Unit include
nonnative, invasive plant species,
wildfire, OHV and other recreational
use, roads, development, and any other
forms of vegetation or ground-disturbing
activities. While these lands currently
have the physical and biological
features essential to the conservation of
1. webberi, because of a lack of cohesive
management and protections, special
management will be required to
maintain these features in this Unit.
These threats should be addressed as
detailed above in the “Special
Management Considerations or
Protection” section.

Unit 15: The Pines Powerline

Unit 15 consists of 32 ac (13 ha) of
private lands. This Unit is located
southwest of South McCarran Boulevard
in Washoe County, Nevada. One
hundred percent of this Unit is on
private lands. This Unit is currently
occupied and is approximately 0.5 mi
(0.8 km) away from Unit 14, which may
allow for social pollinator dispersal
between these Units. The Pines
Powerline Unit is important to the
recovery of I. webberi primarily because
it represents one of relatively few
locations within the Great Basin where
the species is known to exist. Given the
increasing prevalence of both site-
specific and landscape-scale threats
operating throughout this region and
specifically within areas occupied by I.
webberi (Service 2013, entire), this
location and most others where the
species occurs confer redundancy
within the species’ distribution, thereby
buffering the species against the risk of
extirpation likely to result from these
threats or other less-predicable
stochastic events. Threats to I. webberi
in this Unit include nonnative, invasive
plant species, wildfire, OHV and other

recreational use, roads, development,
and any other forms of vegetation or
ground-disturbing activities. While
these lands currently have the physical
and biological features essential to the
conservation of I. webberi, because of a
lack of cohesive management and
protections, special management will be
required to maintain these features in
this Unit. These threats should be
addressed as detailed above in the
“Special Management Considerations or
Protection” section.

Unit 16: Dante Mine Road

Unit 16 consists of 14 ac (6 ha) of
Federal and private lands. This Unit is
located east of US Highway 395 in
Douglas County, Nevada. Seventy-three
percent of this Unit is on Federal land
managed by the BLM, and 27 percent is
on private lands. This Unit is currently
occupied and is the most southern
occupied Unit within the range of Ivesia
webberi. The Dante Mine Road Unit is
important to the recovery of I. webberi
primarily because it represents one of
relatively few locations within the Great
Basin where the species is known to
exist. Given the increasing prevalence of
both site-specific and landscape-scale
threats operating throughout this region
and specifically within areas occupied
by I. webberi (Service 2013, entire), this
location and most others where the
species occurs confer redundancy
within the species’ distribution, thereby
buffering the species against the risk of
extirpation likely to result from these
threats or other less-predicable
stochastic events. Threats to I. webberi
in this Unit include nonnative, invasive
plant species, wildfire, roads,
development, and any other forms of
vegetation or ground-disturbing
activities. While these lands currently
have the physical and biological
features essential to the conservation of
I. webberi, because of a lack of cohesive
management and protections, special
management will be required to
maintain these features in this Unit.
These threats should be addressed as
detailed above in the “Special
Management Considerations or
Protection” section.

Effects of Critical Habitat Designation

Section 7 Consultation

Section 7(a)(2) of the Act requires
Federal agencies, including the Service,
to ensure that any action they fund,
authorize, or carry out is not likely to
jeopardize the continued existence of
any endangered species or threatened
species or result in the destruction or
adverse modification of designated
critical habitat of such species. In

addition, section 7(a)(4) of the Act
requires Federal agencies to confer with
the Service on any agency action that is
likely to jeopardize the continued
existence of any species proposed to be
listed under the Act or result in the
destruction or adverse modification of
proposed critical habitat.

Decisions by the 5th and 9th Circuit
Courts of Appeals have invalidated our
regulatory definition of “destruction or
adverse modification” (50 CFR 402.02)
(see Gifford Pinchot Task Force v. U.S.
Fish and Wildlife Service, 378 F.3d 1059
(9th Cir. 2004) and Sierra Club v. U.S.
Fish and Wildlife Service et al., 245 F.3d
434, 442 (5th Cir. 2001)), and we do not
rely on this regulatory definition when
analyzing whether an action is likely to
destroy or adversely modify critical
habitat. Under the statutory provisions
of the Act, we determine destruction or
adverse modification on the basis of
whether, with implementation of the
proposed Federal action, the affected
critical habitat would continue to serve
its intended conservation role for the
species.

If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency (action
agency) must enter into consultation
with us. Examples of actions that are
subject to the section 7 consultation
process are actions on State, tribal,
local, or private lands that require a
Federal permit (such as a permit from
the U.S. Army Corps of Engineers under
section 404 of the Clean Water Act (33
U.S.C. 1251 et seq.) or a permit from the
Service under section 10 of the Act) or
that involve some other Federal action
(such as funding from the Federal
Highway Administration, Federal
Aviation Administration, or the Federal
Emergency Management Agency).
Federal actions not affecting listed
species or critical habitat, and actions
on State, tribal, local, or private lands
that are not federally funded or
authorized, do not require section 7
consultation.

As a result of section 7 consultation,
we document compliance with the
requirements of section 7(a)(2) through
our issuance of:

(1) A concurrence letter for Federal
actions that may affect, but are not
likely to adversely affect, listed species
or critical habitat; or

(2) A biological opinion for Federal
actions that may affect and are likely to
adversely affect, listed species or critical
habitat.

When we issue a biological opinion
concluding that a project is likely to
jeopardize the continued existence of a
listed species and/or destroy or
adversely modify critical habitat, we
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provide reasonable and prudent
alternatives to the project, if any are
identifiable, that would avoid the
likelihood of jeopardy and/or
destruction or adverse modification of
critical habitat. We define ‘‘reasonable
and prudent alternatives” (at 50 CFR
402.02) as alternative actions identified
during consultation that:

(1) Can be implemented in a manner
consistent with the intended purpose of
the action,

(2) Can be implemented consistent
with the scope of the Federal agency’s
legal authority and jurisdiction,

(3) Are economically and
technologically feasible, and

(4) Would, in the Director’s opinion,
avoid the likelihood of jeopardizing the
continued existence of the listed species
and/or avoid the likelihood of
destroying or adversely modifying
critical habitat.

Reasonable and prudent alternatives
can vary from slight project
modifications to extensive redesign or
relocation of the project. Costs
associated with implementing a
reasonable and prudent alternative are
similarly variable.

Regulations at 50 CFR 402.16 require
Federal agencies to reinitiate
consultation on previously reviewed
actions in instances where we have
listed a new species or subsequently
designated critical habitat that may be
affected and the Federal agency has
retained discretionary involvement or
control over the action (or the agency’s
discretionary involvement or control is
authorized by law). Consequently,
Federal agencies sometimes may need to
request reinitiation of consultation with
us on actions for which formal
consultation has been completed, if
those actions with discretionary
involvement or control may affect
subsequently listed species or
designated critical habitat.

Application of the “Adverse
Modification” Standard

The key factor related to the adverse
modification determination is whether,
with implementation of the proposed
Federal action, the affected critical
habitat would continue to serve its
intended conservation role for the
species. Activities that may destroy or
adversely modify critical habitat are
those that alter the physical or
biological features to an extent that
appreciably reduces the conservation
value of critical habitat for Ivesia
webberi. As discussed above, the role of
critical habitat is to support life-history
needs of the species and provide for the
conservation of the species.

Section 4(b)(8) of the Act requires us
to briefly evaluate and describe, in any
proposed or final regulation that
designates critical habitat, activities
involving a Federal action that may
destroy or adversely modify such
habitat, or that may be affected by such
designation.

Activities that may affect critical
habitat, when carried out, funded, or
authorized by a Federal agency, should
result in consultation for the Ivesia
webberi. These activities include, but
are not limited to:

(1) Actions that would lead to the
destruction or alteration of plants, their
seedbank, or their habitat; or actions
that destroy or result in continual or
excessive disturbance of the clay soils
where Ivesia webberi is found. Such
activities could include, but are not
limited to: Activities associated with
road construction and maintenance;
excessive OHV use; activies associated
with commercial and residential
development including roads and
associated infrastructure; utility
corridors or infrastructure; and
excessive livestock grazing. These
activities could lead to the loss of
individuals, reduce plant numbers by
prohibiting recruitment, remove the
seedbank, fragment the habitat,
introduce nonnative, invasive species,
and alter the soil such that important
shrink and swell processes no longer
occur.

(2) Actions that would result in the
loss of pollinators or their habitat, such
that reproduction could be diminished.
Such activities could include, but are
not limited to: Destroying ground
nesting habitat; habitat fragmentation
that prohibits pollinator movement from
one area to the next; spraying pesticides
that would kill pollinators; and
eliminating other plant species on
which pollinators are reliant on for
floral resources (this could include the
replacement of native forb species with
nonnative, invasive annual grasses,
which do not provide floral resources
for pollinators). These activities could
result in reduced reproduction, fruit
production, and recruitment in Ivesia
webberi.

(3) Actions that would result in
excessive plant competition at Ivesia
webberi populations. These activities
could include, but are not limited to,
using highly competitive species in
restoration efforts or creating
disturbances that allow nonnative,
invasive species such as Bromus
tectorum, Poa bulbosa, and
Taeniatherum caput-medusae. These
activities could cause I. webberi to be
outcompeted and subsequently either

lost or reduced in numbers of
individuals.

Exemptions

Application of Section 4(a)(3) of the Act

Section 4(a)(3)(B)(i) of the Act (16
U.S.C. 1533(a)(3)(B)(i)) provides that:
“The Secretary shall not designate as
critical habitat any lands or other
geographic areas owned or controlled by
the Department of Defense, or
designated for its use, that are subject to
an integrated natural resources
management plan [INRMP] prepared
under section 101 of the Sikes Act (16
U.S.C. 670a), if the Secretary determines
in writing that such plan provides a
benefit to the species for which critical
habitat is proposed for designation.”
There are no Department of Defense
lands with a completed INRMP within
the proposed critical habitat
designation.

Exclusions

Application of Section 4(b)(2) of the Act

Section 4(b)(2) of the Act states that
the Secretary shall designate and make
revisions to critical habitat on the basis
of the best available scientific data after
taking into consideration the economic
impact, national security impact, and
any other relevant impact of specifying
any particular area as critical habitat.
The Secretary may exclude an area from
critical habitat if he determines that the
benefits of such exclusion outweigh the
benefits of specifying such area as part
of the critical habitat, unless he
determines, based on the best scientific
data available, that the failure to
designate such area as critical habitat
will result in the extinction of the
species. In making that determination,
the statute on its face, as well as the
legislative history, are clear that the
Secretary has broad discretion regarding
which factor(s) to use and how much
weight to give to any factor.

Under section 4(b)(2) of the Act, we
may exclude an area from designated
critical habitat based on economic
impacts, impacts on national security,
or any other relevant impacts. In
considering whether to exclude a
particular area from the designation, we
identify the benefits of including the
area in the designation, identify the
benefits of excluding the area from the
designation, and evaluate whether the
benefits of exclusion outweigh the
benefits of inclusion. If the analysis
indicates that the benefits of exclusion
outweigh the benefits of inclusion, the
Secretary may exercise his discretion to
exclude the area only if such exclusion
would not result in the extinction of the
species.
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Exclusions Based on Economic Impacts

Under section 4(b)(2) of the Act, we
consider the economic impacts of
specifying any particular area as critical
habitat. In order to consider economic
impacts, we are preparing an analysis of
the economic impacts of the proposed
critical habitat designation and related
factors. Many of the units, as proposed,
include private lands. Federal lands
with special use permits for
development, grazing permits, and
recreational uses are also included.
State parcels are included where
hunting or recreational activities occur.
These areas and activities will be
evaluated in a draft economic analysis.

During the development of a final
designation, we will consider economic
impacts based on information in our
economic analysis, public comments,
and other new information, and areas
may be excluded from the final critical
habitat designation under section 4(b)(2)
of the Act and our implementing
regulations at 50 CFR 424.19.

Exclusions Based on National Security
Impacts

Under section 4(b)(2) of the Act, we
consider whether there are lands where
a national security impact might exist.
In preparing this proposal, we have
determined that the lands within the
proposed designation of critical habitat
for Ivesia webberi are not owned or
managed by the Department of Defense
or Department of Homeland Security,
and, therefore, we anticipate no impact
on national security. Consequently, the
Secretary is not intending to exercise his
discretion to exclude any areas from the
final designation based on impacts on
national security.

Exclusions Based on Other Relevant
Impacts

Under section 4(b)(2) of the Act, we
consider any other relevant impacts, in
addition to economic impacts and
impacts on national security. We
consider a number of factors, including
whether the landowners have developed
any HCPs or other management plans
for the area, or whether there are
conservation partnerships that would be
encouraged by designation of, or
exclusion from, critical habitat. In
addition, we look at any tribal issues,
and consider the government-to-
government relationship of the United
States with tribal entities. We also
consider any social impacts that might
occur because of the designation.

In preparing this proposal, we have
determined that there are currently no
HCPs or other management plans for
Ivesia webberi, and the proposed

designation does not include any tribal
lands or trust resources. We anticipate
no impact on tribal lands, partnerships,
or HCPs from this proposed critical
habitat designation. Accordingly, the
Secretary does not intend to exercise his
discretion to exclude any areas from the
final designation based on other
relevant impacts.

Peer Review

In accordance with our joint policy on
peer review published in the Federal
Register on July 1, 1994 (59 FR 34270),
we will seek the expert opinions of at
least three appropriate and independent
specialists regarding this proposed rule.
The purpose of peer review is to ensure
that our critical habitat designation is
based on scientifically sound data, and
analyses. We have invited these peer
reviewers to comment during this
public comment period.

We will consider all comments and
information received during this
comment period on this proposed rule
during our preparation of a final
determination. Accordingly, the final
decision may differ from this proposal.

Public Hearings

Section 4(b)(5) of the Act provides for
one or more public hearings on this
proposal, if requested. Requests must be
received within 45 days after the date of
publication of this proposed rule in the
Federal Register. Such requests must be
sent to the address shown in FOR
FURTHER INFORMATION CONTACT. We will
schedule public hearings on this
proposal, if any are requested, and
announce the dates, times, and places of
those hearings, as well as how to obtain
reasonable accommodations, in the
Federal Register and local newspapers
at least 15 days before the hearing.

Required Determinations

Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs (OIRA) in the Office of
Management and Budget will review all
significant rules. The Office of
Information and Regulatory Affairs has
determined that this rule is not
significant.

Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that

reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. We have developed
this rule in a manner consistent with
these requirements.

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(RFA; 5 U.S.C. 601 et seq.) as amended
by the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA; 5 U.S.C 801 et seq.),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effects of the rule on small
entities (small businesses, small
organizations, and small government
jurisdictions). However, no regulatory
flexibility analysis is required if the
head of the agency certifies the rule will
not have a significant economic impact
on a substantial number of small
entities. The SBREFA amended the RFA
to require Federal agencies to provide a
certification statement of the factual
basis for certifying that the rule will not
have a significant economic impact on
a substantial number of small entities.

According to the Small Business
Administration, small entities include
small organizations such as
independent nonprofit organizations;
small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents; and small businesses
(13 CFR 121.201). Small businesses
include such businesses as
manufacturing and mining concerns
with fewer than 500 employees,
wholesale trade entities with fewer than
100 employees, retail and service
businesses with less than $5 million in
annual sales, general and heavy
construction businesses with less than
$27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
forestry and logging operations with
fewer than 500 employees and annual
business less than $7 million. To
determine whether small entities may
be affected, we will consider the types
of activities that might trigger regulatory
impacts under this designation as well
as types of project modifications that
may result. In general, the term
“significant economic impact” is meant
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to apply to a typical small business
firm’s business operations.

Importantly, the incremental impacts
of a rule must be both significant and
substantial to prevent certification of the
rule under the RFA and to require the
preparation of an initial regulatory
flexibility analysis. If a substantial
number of small entities are affected by
the proposed critical habitat
designation, but the per-entity economic
impact is not significant, the Service
may certify. Likewise, if the per-entity
economic impact is likely to be
significant, but the number of affected
entities is not substantial, the Service
may also certify.

Under the RFA, as amended, and
following recent court decisions,
Federal agencies are required to
evaluate the potential incremental
impacts of rulemaking only on those
entities directly regulated by the
rulemaking itself, and not the potential
impacts to indirectly affected entities.
The regulatory mechanism through
which critical habitat protections are
realized is section 7 of the Act, which
requires Federal agencies, in
consultation with the Service, to ensure
that any action authorized, funded, or
carried by the Agency is not likely to
adversely modify critical habitat.
Therefore, only Federal action agencies
are directly subject to the specific
regulatory requirement (avoiding
destruction and adverse modification)
imposed by critical habitat designation.
Under these circumstances, our position
is that only Federal action agencies will
be directly regulated by this
designation. Therefore, because Federal
agencies are not small entities, the
Service may certify that the proposed
critical habitat rule will not have a
significant economic impact on a
substantial number of small entities.

We acknowledge, however, that in
some cases, third-party proponents of
the action subject to permitting or
funding may participate in a section 7
consultation, and thus may be indirectly
affected. We believe it is good policy to
assess these impacts if we have
sufficient data before us to complete the
necessary analysis, whether or not this
analysis is strictly required by the RFA.
While this regulation does not directly
regulate these entities, in our draft
economic analysis we will conduct a
brief evaluation of the potential number
of third parties participating in
consultations on an annual basis in
order to ensure a more complete
examination of the incremental effects
of this proposed rule in the context of
the RFA.

In conclusion, we believe that, based
on our interpretation of directly

regulated entities under the RFA and
relevant case law, this designation of
critical habitat will directly regulate
only Federal agencies, which are not by
definition small business entities. And
as such, we certify that, if promulgated,
this designation of critical habitat would
not have a significant economic impact
on a substantial number of small
business entities. Therefore, an initial
regulatory flexibility analysis is not
required. However, though not
necessarily required by the RFA, in our
draft economic analysis for this
proposal, we will consider and evaluate
the potential effects to third parties that
may be involved with consultations
with Federal action agencies related to
this action.

Energy Supply, Distribution, or Use—
Executive Order 13211

Executive Order 13211 (Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use) requires agencies
to prepare Statements of Energy Effects
when undertaking certain actions. We
do not expect the designation of this
proposed critical habitat to significantly
affect energy supplies, distribution, or
use because of the small area of
proposed critical habitat (total area of
2,011 ac (814 ha)) and lack of known
significant energy supplies within the
proposed critical habitat. Therefore, this
action is not a significant energy action,
and no Statement of Energy Effects is
required. However, we will further
evaluate this issue as we conduct our
economic analysis, and review and
revise this assessment as warranted.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we make the following findings:

(1) This rule will not produce a
Federal mandate. In general, a Federal
mandate is a provision in legislation,
statute, or regulation that would impose
an enforceable duty upon State, local, or
tribal governments, or the private sector,
and includes both “Federal
intergovernmental mandates’” and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)—(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or tribal governments”
with two exceptions. It excludes “a
condition of Federal assistance.” It also
excludes “‘a duty arising from
participation in a voluntary Federal
program,” unless the regulation ‘“relates
to a then-existing Federal program
under which $500,000,000 or more is

provided annually to State, local, and
tribal governments under entitlement
authority,” if the provision would
“increase the stringency of conditions of
assistance” or “‘place caps upon, or
otherwise decrease, the Federal
Government’s responsibility to provide
funding,” and the State, local, or tribal
governments ‘“‘lack authority” to adjust
accordingly. At the time of enactment,
these entitlement programs were:
Medicaid; Aid to Families With
Dependent Children work programs;
Child Nutrition; Food Stamps; Social
Services Block Grants; Vocational
Rehabilitation State Grants; Foster Care,
Adoption Assistance, and Independent
Living; Family Support Welfare
Services; and Child Support
Enforcement. “Federal private sector
mandate” includes a regulation that
“would impose an enforceable duty
upon the private sector, except (i) a
condition of Federal assistance or (ii) a
duty arising from participation in a
voluntary Federal program.”

The designation of critical habitat
does not impose a legally binding duty
on non-Federal Government entities or
private parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not
destroy or adversely modify critical
habitat under section 7. While non-
Federal entities that receive Federal
funding, assistance, or permits, or that
otherwise require approval or
authorization from a Federal agency for
an action, may be indirectly impacted
by the designation of critical habitat, the
legally binding duty to avoid
destruction or adverse modification of
critical habitat rests squarely on the
Federal agency. Furthermore, to the
extent that non-Federal entities are
indirectly impacted because they
receive Federal assistance or participate
in a voluntary Federal aid program, the
Unfunded Mandates Reform Act would
not apply, nor would critical habitat
shift the costs of the large entitlement
programs listed above onto State
governments.

(2) We do not believe that this rule
will significantly or uniquely affect
small governments because it will not
produce a Federal mandate of $100
million or greater in any year, that is, it
is not a “‘significant regulatory action”
under the Unfunded Mandates Reform
Act. The designation of critical habitat
imposes no obligations on State or local
governments and, as such, a Small
Government Agency Plan is not
required. However, we will further
evaluate this issue as we conduct our
economic analysis, and review and
revise this assessment if appropriate.
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Takings—Executive Order 12630

In accordance with Executive Order
12630 (“Government Actions and
Interference With Constitutionally
Protected Private Property Rights”), this
rule is not anticipated to have
significant takings implications. As
discussed above, the designation of
critical habitat affects only Federal
actions. Critical habitat designation does
not affect landowner actions that do not
require Federal funding or permits, nor
does it preclude development of habitat
conservation programs or issuance of
incidental take permits to permit actions
that do require Federal funding or
permits to go forward. Due to current
public knowledge of the species
protections and the prohibition against
take of the species both within and
outside of the proposed areas, we do not
anticipate that property values will be
affected by the critical habitat
designation. However, we have not yet
completed the economic analysis for
this proposed rule. Once the economic
analysis is available, we will review and
revise this preliminary assessment as
warranted, and prepare a Takings
Implication Assessment.

Federalism—Executive Order 13132

In accordance with E.O. 13132
(Federalism), this proposed rule does
not have significant Federalism effects.
A Federalism assessment is not
required. In keeping with Department of
the Interior policy, we request
information from, and coordinated
development of this proposed critical
habitat designation with, appropriate
State resource agencies in California and
Nevada. From a federalism perspective,
the designation of critical habitat
directly affects only the responsibilities
of Federal agencies. The Act imposes no
other duties with respect to critical
habitat, either for States and local
governments, or for anyone else. As a
result, the rule does not have substantial
direct effects either on the States, or on
the relationship between the national
government and the States, or on the
distribution of powers and
responsibilities among the various
levels of government. The designation
may have some benefit to these
governments because the areas that
contain the features essential to the
conservation of the species are more
clearly defined, and the physical and
biological features of the habitat
necessary to the conservation of the
species are specifically identified. This
information does not alter where and
what federally sponsored activities may
occur. However, it may assist these local
governments in long-range planning

(because these local governments no
longer have to wait for case-by-case
section 7 consultations to occur).

Where State and local governments
require approval or authorization from a
Federal agency for actions that may
affect critical habitat, consultation
under section 7(a)(2) would be required.
While non-Federal entities that receive
Federal funding, assistance, or permits,
or that otherwise require approval or
authorization from a Federal agency for
an action, may be indirectly impacted
by the designation of critical habitat, the
legally binding duty to avoid
destruction or adverse modification of
critical habitat rests squarely on the
Federal agency.

Civil Justice Reform—Executive Order
12988

In accordance with Executive Order
12988 (Civil Justice Reform), the Office
of the Solicitor has determined that the
rule does not unduly burden the judicial
system and that it meets the
requirements of sections 3(a) and 3(b)(2)
of the Order. We have proposed
designating critical habitat in
accordance with the provisions of the
Act. To assist the public in
understanding the habitat needs of the
species, the rule identifies the elements
of physical or biological features
essential to the conservation of the
species. The designated areas of critical
habitat are presented on maps, and the
rule provides several options for the
interested public to obtain more
detailed location information, if desired.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This proposed rule does not contain
any new collections of information that
require approval by OMB under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). This rule will not
impose recordkeeping or reporting
requirements on State or local
governments, individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act (42
U.S.C. 4321 et seq.)

It is our position that, outside the
jurisdiction of the U.S. Court of Appeals
for the Tenth Circuit, we do not need to
prepare environmental analyses
pursuant to the National Environmental
Policy Act (NEPA; 42 U.S.C. 4321 et
seq.) in connection with designating
critical habitat under the Act. We
published a notice outlining our reasons
for this determination in the Federal

Register on October 25, 1983 (48 FR
49244). This position was upheld by the
U.S. Court of Appeals for the Ninth
Circuit (Douglas County v. Babbitt, 48
F.3d 1495 (9th Cir. 1995), cert. denied
516 U.S. 1042 (1996)).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994
(Government-to-Government Relations
with Native American Tribal
Governments; 59 FR 22951), Executive
Order 13175 (Consultation and
Coordination With Indian Tribal
Governments), and the Department of
the Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. In
accordance with Secretarial Order 3206
of June 5, 1997 (American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act), we readily acknowledge
our responsibilities to work directly
with tribes in developing programs for
healthy ecosystems, to acknowledge that
tribal lands are not subject to the same
controls as Federal public lands, to
remain sensitive to Indian culture, and
to make information available to tribes.

We have determined that there are no
tribal lands occupied by Ivesia webberi
at the time of listing that contain the
features essential for conservation of the
species, and no tribal lands that are
unoccupied by the I. webberi that are
essential for the conservation of the
species. Therefore, we are not proposing
to designate critical habitat for L.
webberi on tribal lands.

Clarity of the Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(1) Be logically organized;

(2) Use the active voice to address
readers directly;

(3) Use clear language rather than
jargon;

(4) Be divided into short sections and
sentences; and

(5) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the
rule, your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that are unclearly
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written, which sections or sentences are
too long, the sections where you feel
lists or tables would be useful, etc.

References Cited

A complete list of references cited in
this rulemaking is available on the
Internet at http://www.regulations.gov
and upon request from the Nevada Fish
and Wildlife Office (see FOR FURTHER
INFORMATION CONTACT).

Authors

The primary authors of this proposed
rulemaking are the staff members of the
Nevada Fish and Wildlife Office.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to amend
part 17, subchapter B of chapter [, title
50 of the Code of Federal Regulations,
as set forth below:

PART 177—ENDANGERED AND
THREATENED WILDLIFE AND PLANTS

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 1531—
1544; and 4201-4245; unless otherwise
noted.

m 2.In §17.96, amend paragraph (a) by
adding an entry for ““Ivesia webberi
(Webber’s ivesia),” in alphabetical order
under Family Rosaceae, to read as
follows:

§17.96 Critical habitat—plants.
(a) Flowering plants.

* * * * *

Family Rosaceae: Ivesia webberi
(Webber’s ivesia)

(1) Critical habitat units are depicted
for Plumas, Lassen, and Sierra Counties,
California, and Washoe and Douglas
Counties, Nevada, on the maps below.

(2) Within these areas, the primary
constituent elements of the physical or
biological features essential to the
conservation of Ivesia webberi consist of
four components:

(i) Plant community.

(A) Open to sparsely vegetated areas
composed of generally short-statured
associated plant species.

(B) Presence of appropriate associated
species that can include (but are not
limited to): Antennaria dimorpha,
Artemisia arbuscula, Balsamorhiza
hookeri, Elymus elymoides, Erigeron
bloomeri, Lewisia rediviva, Poa
secunda, and Viola beckwithii.

(C) An intact assemblage of
appropriate associated species to attract
the floral visitors that may be acting as
pollinators of Ivesia webberi.

(ii) Topography.

Flats, benches, or terraces that are
generally above or adjacent to large
valleys. Occupied sites vary from
slightly concave to slightly convex or
gently sloped (0-15°) and occur on all
aspects.

(ii1) Elevation.

Elevations between 4,475 and 6,237 ft
(1,364 and 1,901 m).

(iv) Suitable soils and hydrology.

(A) Vernally moist soils with an
argillic horizon that shrink and swell
upon drying and wetting; these soil
conditions are characteristic of known

Ivesia webberi populations and are
likely important in the maintenance of
the seedbank and population
recruitment.

(B) Suitable soils that can include (but
are not limited to): Reno—a fine,
smectitic, mesic Abruptic Xeric
Argidurid; Xman—a clayey, smectitic,
mesic, shallow Xeric Haplargids; Aldi—
a clayey, smectitic, frigid Lithic Ultic
Argixerolls; and Barshaad—a fine,
smectitic, mesic Aridic Palexeroll.

(3) Critical habitat does not include
manmade structures (such as buildings,
aqueducts, runways, roads, and other
paved areas) and the land on which they
are located existing within the legal
boundaries on [INSERT EFFECTIVE
DATE OF FINAL RULE].

(4) Critical habitat map units. Data
layers defining map units were created
on the base of both satellite imagery
(ESRI ArcGIS Imagery Basemap) as well
as USGS geospatial quadrangle maps
and were mapped using NAD 83
Universal Transverse Mercator (UTM),
zone 11N coordinates. The maps in this
entry, as modified by any accompanying
regulatory text, establish the boundaries
of the critical habitat designation. The
coordinates or plot points or both on
which each map is based are available
to the public at the Service’s internet
site, (http://www.fws.gov/nevada/),
http://www.regulations.gov at Docket
No. FWS-R8-ES-2013-0080 and at the
field office responsible for this
designation. You may obtain field office
location information by contacting one
of the Service regional offices, the
addresses of which are listed at 50 CFR
2.2,

(5) Note: Index map follows:

BILLING CODE 4310-55-P
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Index Map: Critical Habitat for lvesia webberi
Lassen, Plumas, and Sierra Counties, California
Douglas and Washoe Counties, Nevada
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(6) Unit 1, Sierra Valley: Critical (i) Unit 1 includes 274 ac (111 ha).
habitat for Ivesia webberi, Plumas (ii) Note: A map of Unit 1 follows:
County, California.

Unit 1: Critical Habitat for Ilvesia webberi
Plumas County, California

COUNTY HWY A24
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(7) Unit 2, Constantia: Critical habitat (i) Unit 2 includes 155 ac (63 ha).

for Ivesia webberi, Lassen County, (ii) Note: A map of Unit 2 follows:
California.

Unit 2: Critical Habitat for Ivesia webberi
Lassen County, California

Legend

/] Critical habitat |

Roads [:' Private

Miles N

0 0.5 1 1.5 2
Kilometers
(i 05 1 15 2 I




Federal Register/Vol. 78, No. 149/Friday, August 2, 2013 /Proposed Rules
(ii) Note: A map of Units 3 and 4

46882
WA: Critical habitat for Ivesia webberi,
follows:

(8) Unit 3, East of HHWA—Evans
Lassen and Sierra Counties, California.
(i) Unit 3 includes 122 ac (49 ha) and

Canyon and Unit 4, Hallelujah Junction
Unit 4 includes 69 ac (28 ha).

Units 3—4: Critical Habitat for lvesia webberi
Lassen and Sierra Counties, California
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(9) Unit 5, Subunit 5a, Dog Valley i) Subunit 5a includes 386 ac (156 (ii) Note: A map of Unit 5 (Subunits
Meadow; and Subunit 5b, Upper Dog ha) and Subunit 5b includes 29 ac (12 5a and 5b) follows:
Valley: Critical habitat for Ivesia ha). Combined, Unit 5 includes 415 ac
webberi, Sierra County, California. (168 ha).

Unit 5: Critical Habitat for lvesia webberi
Sierra County, California
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7] Critical habitat
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(10) Unit 6, White Lake Overlook, Stateline Road 1, Washoe County, Subunit 7b includes 68 ac (27 ha), Unit
Sierra County, California; Unit 7, Nevada; and Unit 10, Stateline Road 2, 8 includes 62 ac (25 ha), Unit 9 includes
Subunit 7a, Mules Ear Flat, Sierra Washoe County, Nevada: Critical habitat 132 ac (53 ha), and Unit 10 includes 65
County, California; Unit 7, Subunit 7b, for Ivesia webberi, Sierra County, ac (26 ha).

Three Pine Flat and Jeffery Pine Saddle, California, and Washoe County, Nevada. " . .
Washoe County, Nevada; Unit 8, Ivesia (i) Unit 6 includes 109 ac (44 ha), f01(11(1))W1\STf)te. A map of Units 6 through 10
Flat, Washoe County, Nevada; Unit 9, Subunit 7a includes 65 ac (27 ha), )

Units 6-10: Critical Habitat for lvesia webberi
Sierra County, California and Washoe County, Nevada
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(11) Unit 11, Hungry Valley: Critical (i) Unit 11 includes 56 ac (23 ha).
habitat for Ivesia webberi, Washoe (ii) Note: A map of Unit 11 follows:
County, Nevada.

Unit 11: Critical Habitat for lvesia webberi
Washoe County, Nevada
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(12) Unit 12, Black Springs and Unit (i) Unit 12 includes 140 ac (57 ha) and (ii) Note: A map of Units 12 and 13
13, Raleigh Heights: Critical habitat for =~ Unit 13 includes 177 ac (72 ha). follows:
Ivesia webberi, Washoe County, Nevada.

Units 12-13: Critical Habitat for lvesia webberi
Washoe County, Nevada
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(13) Unit 14, Dutch Louie Flat and habitat for Ivesia webberi, Washoe (ii) Note: A map of Units 14 and 15

Unit 15, The Pines Powerline: Critical County, Nevada. follows:
(i) Unit 14 includes 56 ac (23 ha) and

Unit 15 includes 32 ac (13 ha).

Units 14-15: Critical Habitat for lvesia webberi
Washoe County, Nevada
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(14) Unit 16, Dante Mine Road: (i) Unit 16 includes 14 ac (6 ha).

Critical habitat for Ivesia webberl, (ii) Note: A map of Unit 16 follows:
Douglas County, Nevada.

Unit 16: Critical Habitat for lvesia webberi
Douglas County, Nevada
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* * * * *

Dated: July 23, 2013.
Rachel Jacobsen,

Principal Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 2013-18583 Filed 8-1-13; 8:45 am]
BILLING CODE 4310-55-C

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
[FWS— R8-ES—-2013-0079; 4500030113]
RIN 1018-AZ12

Endangered and Threatened Wildlife
and Plants; 12-Month Finding and
Candidate Removal for Potentilla
basaltica; Proposed Threatened
Species Status for Ivesia webberi

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: 12-month petition finding;
proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
12-month finding on a petition to list
the plant Potentilla basaltica (Soldier
Meadow cinquefoil) as an endangered or
threatened species. After review of the
best available scientific information, we
find that listing Potentilla basaltica as
an endangered or threatened species
under the Endangered Species Act (Act)
is no longer warranted, and, therefore,
we are removing this species from the
candidate list. We propose to list the
plant Ivesia webberi (Webber’s ivesia) as
a threatened species under the Act. If
finalized, the effect of this regulation
would be to add Ivesia webberi to the
List of Endangered and Threatened
Plants and extend the Act’s protections
to this species. Elsewhere in today’s
Federal Register, we propose to
designate critical habitat under the Act
for Ivesia webberi.

DATES: We will accept comments
received or postmarked on or before
October 1, 2013. Comments submitted
electronically using the Federal
eRulemaking Portal (see ADDRESSES
section, below) must be received by
11:59 p.m. Eastern Time on the closing
date. We must receive requests for
public hearings, in writing, at the
address shown in FOR FURTHER
INFORMATION CONTACT by September 16,
2013.

Public meeting: We will hold a public
meeting on this proposed rule on
September 10, 2013, in Reno, NV, from
4:00 to 6:00 p.m. People needing
reasonable accommodations in order to

attend and participate in the public
hearing should contact Jeannie Stafford,
Nevada Fish and Wildlife Office, as
soon as possible (see FOR FURTHER
INFORMATION CONTACT).

ADDRESSES: You may submit comments
by one of the following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS—-R8-ES-2013-0079, which is
the docket number for this rulemaking.
Then, in the Search panel on the left
side of the screen, under the Document
Type heading, click on the Proposed
Rules link to locate this document. You
may submit a comment by clicking on
“Comment Now!”’

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS—-R8-ES-2013—-
0079; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042-PDM; Arlington, VA 22203.

We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Comments section below for
more information).

FOR FURTHER INFORMATION CONTACT:
Edward D. Koch, State Supervisor, U.S.
Fish and Wildlife Service, Nevada Fish
and Wildlife Office, 1340 Financial
Boulevard, Suite 234, Reno, NV 89502,
by telephone 775-861-6300, or by
facsimile 775-861-6301. Persons who
use a telecommunications device for the
deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Executive Summary

Why we need to publish a rule. Under
the Act, if we find a species to be
endangered or threatened throughout all
or a significant portion of its range, we
are required to promptly publish a
proposal in the Federal Register and
make a final determination on our
proposal within 1 year. We designate
critical habitat to the maximum extent
prudent and determinable, for any
species determined to be an endangered
or threatened species under the Act.
Listing a species as an endangered or
threatened species and designations and
revisions of critical habitat can only be
completed by issuing a rule.

What this rule does. We propose the
listing of Ivesia webberi (Webber’s
ivesia) as a threatened species. Ivesia
webberi is a candidate species for which
we have on file sufficient information

on biological vulnerability and threats
to support preparation of a listing
proposal, but for which development of
a listing regulation has been precluded
by other higher-priority listing
activities. This rule reassesses all
currently available information
regarding status of and threats to L
webberi. Elsewhere in today’s Federal
Register, we propose to designate
critical habitat for I. webberi under the
Act.

The basis for our action. Under the
Act, we can determine that a species is
an endangered or threatened species
based on any of five factors: (A) The
present or threatened destruction,
modification, or curtailment of its
habitat or range; (B) Overutilization for
commercial, recreational, scientific, or
educational purposes; (C) Disease or
predation; (D) The inadequacy of
existing regulatory mechanisms; or (E)
Other natural or manmade factors
affecting its continued existence. We
find Ivesia webberi is subject to the
present or threatened destruction,
modification, or curtailment of its
habitat (Factor A) from the following:
Nonnative, invasive plants; modified
fire regime (increased wildfire); OHV
use and roads; development; livestock
grazing; and climate change.

We will seek peer review. We are
seeking all comments, including those
from independent specialists to ensure
that our designation is based on
scientifically sound data, assumptions,
and analyses. We will invite these peer
reviewers to comment on our listing
proposal for Ivesia webberi. A thorough
review of information that we relied on
in making this determination—
including information on taxonomy, life
history, ecology, population distribution
and abundance, and potential threats—
is presented in the Ivesia webberi
Species Report available at www.
regulations.gov (Docket Number FWS—
R8-ES-2013-0079). A summary of this
analysis is found within this proposed
rule. Because we will consider all
comments and information received
during the comment period, our final
determinations may differ from this
proposal.

Information Requested
Public Comments

We intend that any final action
resulting from this proposed rule for
Ivesia webberi will be based on the best
scientific and commercial data available
and be as accurate and as effective as
possible. Therefore, we request
comments or information from the
public, other concerned governmental
agencies, Native American tribes, the
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scientific community, industry, or any
other interested parties concerning this
proposed rule. We particularly seek
comments concerning:

(1) Ivesia webberi’s biology,
distribution, population size and trend,
including:

(a) Habitat requirements for
pollination, reproduction, and dispersal;

(b) Genetics and taxonomy;

(c) Historical and current range
including distribution patterns;

(d) Historical and current population
levels, and current and projected trends;
and

(e) Past and ongoing conservation
measures for the species, its habitat, or
both.

(2) The factors that are the basis for
making a listing determination for a
species under section 4(a) of the Act (16
U.S.C. 1531 et seq.), which are:

(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range
(Factor A);

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes (Factor B);

(c) Disease or predation (Factor C);

(d) The inadequacy of existing
regulatory mechanisms (Factor D); or

(e) Other natural or manmade factors
affecting its continued existence (Factor
E).

(3) Biological, commercial trade, or
other relevant data concerning any
threats (or lack thereof) to this species
and existing regulations that may be
addressing those threats.

(4) Additional information concerning
the historical and current status, range,
distribution, and population size of this
species, including the locations of any
additional populations of this species.

(5) Any information on the biological
or ecological requirements of the
species, and ongoing conservation
measures for the species and its habitat.

Please include sufficient information
with your submission (such as scientific
journal articles or other publications) to
allow us to verify any scientific or
commercial information you include.

Please note that submissions merely
stating support for or opposition to the
action under consideration without
providing supporting information,
although noted, will not be considered
in making a determination, as section
4(b)(1)(A) of the Act directs that
determinations as to whether any
species is a threatened or endangered
species must be made “solely on the
basis of the best scientific and
commercial data available.”

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in the

ADDRESSES section. We request that you
send comments only by the methods
described in the ADDRESSES section.

If you submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov. Please
include sufficient information with your
comments to allow us to verify any
scientific or commercial information
you include.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Nevada Fish and Wildlife
Office (see FOR FURTHER INFORMATION
CONTACT).

Public Hearing

Section 4(b)(5) of the Act provides for
one or more public hearings on this
proposal, if requested. Requests must be
received within 45 days after the date of
publication of this proposed rule in the
Federal Register. Such requests must be
sent to the address shown in the FOR
FURTHER INFORMATION CONTACT section.
We will schedule public hearings on
this proposal, if any are requested, and
announce the dates, times, and places of
those hearings, as well as how to obtain
reasonable accommodations, in the
Federal Register and local newspapers
at least 15 days before the hearing.

Peer Review

In accordance with our joint policy on
peer review published in the Federal
Register on July 1, 1994 (59 FR 34270),
we will seek the expert opinions of at
least three appropriate and independent
specialists regarding the Ivesia webberi
proposed rule. A thorough review of
information that we relied on in making
this determination—including
information on taxonomy, life history,
ecology, population distribution and
abundance, and potential threats—is
presented in the Ivesia webberi Species
Report available at http://
www.regulations.gov (Docket Number
FWS-R8-ES-2013-0079). A summary
of this analysis is found within this
proposed rule. The purpose of peer
review is to ensure that our listing
determination is based on scientifically

sound data, assumptions, and analyses.
A peer review panel will conduct an
assessment of the proposed rule and the
specific assumptions and conclusions
regarding the proposed listing. This
assessment will be completed during
the public comment period.

12-Month Petition Finding and
Candidate Withdrawal for Potentilla
basaltica

This section summarizes the
information on species status and
potential threats that we evaluated in
order to determine that listing Potentilla
basaltica is not warranted and to
remove it from candidate status. A
thorough review of information that we
relied on in making this
determination—including information
on taxonomy, life history, ecology,
population distribution and abundance,
and potential threats—is presented in
the P. basaltica (Soldier Meadow
Cinquefoil) Species Report (Service
2013a, entire), which is available at
http://www.regulations.gov (in the
Search box, enter FWS-R8-ES-2013—
0079, which is the docket number for
this rulemaking).

The factors that are the basis for
making a listing determination for a
species under section 4(a) of the Act (16
U.S.C. 1531 et seq.), are:

(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range
(Factor A);

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes (Factor B);

g Disease or predation (Factor C);

( ) The inadequacy of existing
regulatory mechanisms (Factor D); or

(e) Other natural or manmade factors
affecting its continued existence (Factor
E).

We discuss the potential threats
related to each factor below.

We identified Potentilla basaltica as a
candidate in the June 13, 2002,
Candidate Notice of Review (CNOR, 67
FR 40657). At the time, our assessment
was that the species was being impacted
by the present or threatened destruction,
modification, or curtailment of its
habitat or range (Factor A) resulting
from the primary threats of heavy
recreational use, OHV activity, and
livestock grazing at Soldier Meadow. A
candidate species is one for which we
have on file sufficient information on
biological vulnerability and threats to
support a proposal to list as endangered
or threatened, but for which preparation
and publication of a proposal is
precluded by higher-priority listing
actions. Potentilla basaltica was
included in all subsequent annual
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CNORs (69 FR 24875, May 4, 2004; 70
FR 24869, May 11, 2005; 71 FR 53756,
September 12, 2006; 72 FR 69033,
December 6, 2007; 73 FR 75175,
December 10, 2008; 74 FR 57803,
November 9, 2009; 75 FR 69221,
November 10, 2010; and 76 FR 66370,
October 26, 2011; 77 FR 69993,
November 21, 2012). On May 11, 2004,
we received a petition to list a total of
225 plant and animal species from the
list of candidate species, including P.
basaltica. Because we previously found
that P. basaltica was warranted for
listing, no further action was taken on
the petition. When it was first identified
as a candidate in 2002, we assigned P.
basaltica a listing priority number (LPN)
of 5, reflecting a species with threats
that were considered high in magnitude
but nonimminent. In 2006 (71 FR
53756), we changed the LPN to 11,
reflecting a species with threats that
were considered moderate to low in
magnitude and nonimminent. The LPN
for P. basaltica remained at 11 in 2007
(72 FR 69034), 2008 (73 FR 75176), 2009
(74 FR 57804), 2010 (75 FR 69222), 2011
(76 FR 66370), and 2012 (77 FR 69993).

Potentilla basaltica is a low-growing,
perennial forb in the Rose family
(Rosaceae) that forms a basal rosette
with low-growing stems and small,
yellow flowers. This species has a
limited geographic range and is known
to occur on approximately 22.7 acres
(ac) (9.2 hectares (ha)) of habitat at
Soldier Meadow in Humboldt County,
Nevada, and Ash Valley in Lassen
County, California (Service 2013x, p. x).
Habitat conditions occupied by the
species differ between these two
locations. At Soldier Meadow, P.
basaltica occurs in or near alkali
meadows, seeps, and marsh habitats
bordering perennial thermal springs,
outflows, and meadow depressions,
while in Ash Valley, P. basaltica occurs
between the floodplain of Ash Creek
and the sagebrush steppe (Service
2013x, p. x). At these two locations, P.
basaltica is known from a total of three
populations (two in Soldier Meadow
and one in Ash Valley), each of which
is located primarily on public lands
managed by the Bureau of Land
Management (BLM; 95 percent). The
only available estimates of abundance
suggest a combined total of between
75,950 and 133,614 individual plants
across all three populations, with most
of these individuals occurring at the two
populations in Soldier Meadow in
Nevada (74,950 to 132,000 individuals)
(Service 2013a, p. 10).

Impacts to Potentilla basaltica and its
habitat identified at the time it was
determined to be a candidate species in
2002—recreational use, livestock

grazing, roads and off-highway vehicle
(OHV) activity, geothermal exploration,
and nonnative, invasive plant species—
have been substantially reduced since
2002. The BLM implemented several
measures that have been effective in
reducing recreational use impacts to P.
basaltica in Soldier Meadow:
Establishing a designated, centralized
campground, which discourages
dispersed camping in wet meadow
habitats where P. basaltica occurs;
designating walkways away from P.
basaltica habitat; installing interpretive
signs informing recreationists about the
sensitive plant and animal species
found in the wetland and thermal spring
habitats of Soldier Meadow; and use of
a campground host in Soldier Meadow
who interacts with visitors informing
them of designated camping and bathing
areas and providing education about the
sensitive plant and animal species
present in the area (Service 2013a, p.
18).

Other impacts to Potentilla basaltica
also have been greatly reduced since
2002. In 2004, the areas where P.
basaltica occurred in Soldier Meadow
were fenced to exclude domestic
livestock, wild horses, and other large
ungulates; this initiative significantly
reduced livestock grazing impacts to the
species (Service 2013a, p. 20). In 2004,
the BLM also closed roads (authorized
and unauthorized) in Soldier Meadow
that led to spring, riparian, and wetland
areas and limited OHV use to
designated roads and trails (Service
2013a, p. 15). These closures and OHV
restrictions remain in place today and
have effectively reduced impacts to P.
basaltica from roads and OHVs. Within
Soldier Meadow, BLM personnel
coordinate efforts to detect and rapidly
respond to nonnative, invasive plant
species using chemical control and
other treatment methods (Service 2013a,
pPp- 19-20). Geothermal exploration
occurred in the Soldier Meadow area
during the 1970s. Portions of Soldier
Meadow P. basaltica population areas
were protected from exploration and
development activities in 1982 when
the BLM designated the area as an Area
of Critical Environmental Concern
(ACEC). In 2003, the BLM expanded the
existing Soldier Meadow ACEC to
provide additional protection for the
desert dace (Eremichthys acros), which
was listed as threatened under the Act
in 1985, as well as to provide additional
protection for P. basaltica (USFWS
1997, p. 22). The Soldier Meadow ACEC
is also designated as a BLM Research
Natural Area.

The Ash Valley, California,
population, which occurs on a much
smaller area and contains many fewer

plants than the Soldier Meadow
populations (Service 2013a, p. 10), is
located in part on BLM lands designated
as a Research Natural Area and ACEC
and in part on private lands (Service
2013a, pp. 10-11). These BLM lands
have been withdrawn from mining
activity and are excluded from timber
management and woodcutting activity
(Service 2013a, p. 18). In 2008, the BLM
issued a Record of Decision on the
Alturas Resource Area Management
Plan (RMP) and Final Environmental
Impact Statement (BLM 2008a, pp. A—1—
A—-10). The RMP identified the need for
establishing a long-term monitoring plot
for Potentilla basaltica and limiting
OHV travel to designated routes within
the Ash Valley ACEC and Research
Natural Area (BLM 2007, p. 2—105).
And, if monitoring data suggested a
decline in numbers or reproductive
viability of P. basaltica, fencing would
be constructed to exclude livestock
grazing (BLM 2007, p. 2-106). The RMP
also proposed the acquisition of private
lands supporting unprotected
populations of special status plants,
including P. basaltica (BLM 2008a, p.
13).

In addition to evaluation of the threats
identified at the time Potentilla
basaltica was determined to be a
candidate species, we also evaluated
potential impacts of climate change on
the species. Although climate change is
likely to affect ecosystem function in
Soldier Meadow and Ash Valley where
P. basaltica occurs, we conclude that
because of uncertainty about specific
effects of climate change on P. basaltica,
the best available scientific and
commercial information does not
indicate at this time that effects of
climate change are likely to threaten the
continued existence of P. basaltica now
or in the foreseeable future (Service
2013a, pp. 22-23).

Potentilla basaltica is a BLM sensitive
species (Service 2013a, p. 2). The stated
objective for BLM sensitive species is to
initiate proactive conservation measures
that reduce or eliminate threats to
minimize the likelihood of and need for
listing (BLM 2008a, 6840.02).
Conservation, as it applies to BLM
sensitive species, is defined as ““the use
of programs, plans, and management
practices to reduce or eliminate threats
affecting the status of the species, or
improve the condition of the species’
habitat on BLM-administered lands”
(BLM 2008b, Glossary, p. 2).

Potentilla basaltica is not State listed
as endangered or threatened in either
Nevada or California. However, in
California, P. basaltica has a California
Native Plant Society (CNPS) rank of
1B.3 (not very threatened in California,
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with less than 20 percent of occurrences
threatened and low degree and
immediacy of threat or no current
threats known) (CNPS 2013). Plants, like
P. basaltica, with a CNPS 1.B rank must
be fully considered during preparation
of environmental documents relating to
the California Environmental Quality
Act (CEQA) (CNPS 2013).

Based on our analysis of the five
factors identified in section 4(a)(1) of
the Act, we conclude that the previously
recognized impacts to Potentilla
basaltica from present or threatened
destruction, modification, or
curtailment of its habitat or range
(Factor A) (recreational use; OHV use;
introduction of nonnative, invasive
plant species; and trampling by
livestock), do not rise to a level of
significance such that the species is in
danger of extinction now or in the
foreseeable future. We evaluated
additional potential impacts under the
the five listing factors stated above. In
that evaluation we found that potential
impacts such as livestock grazing
(Factors A and E), geothermal
exploration (Factors A and E), herbivory
(Factor B), disease (Factor C), and
climate change (Factor A) to either be of
no concern or insignificant concern at
this time. Additionally, conservation
measures and protection provided by
BLM for species associated with thermal
springs are benefiting P. basaltica, and
we anticipate these conservation
measures and protections to continue to
benefit P. basaltica into the foreseeable
future (in part due to other sensitive and
federally listed species occurring in
these areas). Thus, the existing
regulatory mechanisms are adequate to
protect the species from the potential
impacts (Factor D). See the “Factors
Affecting the Species” section of the
Species Report (Service 2013a, pp.
17-24) for a thorough discussion of all
potential and current threats.

The best available information to
assist us in assessing foreseeable future
for Potentilla basaltica is the time
period associated with management
planning activities. Because the majority
(95 percent) of P. basaltica occupied
areas are on Federal lands that receive
conservation protections resulting from
Federal laws and the regulations and
policies implementing those laws (i.e.,
Federal Land Policy Management Act,
National Environmental Policy Act), we
look to the historical timeframe for
completing management plans and
current planning efforts to assist us in
defining foreseeable future. Based on
this timeframe information, we estimate
the foreseeable future to be at least 30
years (i.e., 2043) for this analysis.
Therefore, we conclude that P. basaltica

does not meet the definition of an
endangered or threatened species and
thus is no longer warranted for listing
under the Act. With the publication of
this notice, P. basaltica will be removed
from the list of candidate species.

Proposed Threatened Species Status for
Ivesia webberi

Previous Federal Actions

We identified Ivesia webberi as a
candidate in the June 13, 2002,
Candidate Notice of Review (CNOR, 67
FR 40657). Ivesia webberi was included
in all subsequent annual CNORs (69 FR
24875, May 4, 2004; 70 FR 24869, May
11, 2005; 71 FR 53756, September 12,
2006; 72 FR 69033, December 6, 2007;
73 FR 75175, December 10, 2008; 74 FR
57803, November 9, 2009; 75 FR 69221,
November 10, 2010; and 76 FR 66370,
October 26, 2011; 77 FR 69993,
November 21, 2012). On May 11, 2004,
we received a petition to list a total of
225 plant and animal species from the
list of candidate species, including I.
webberi. Because we previously found
the species was warranted for listing, no
further action was taken on the petition.
When it was first identified as a
candidate in 2002 (67 FR 40657), we
assigned I. webberi a listing priority
number (LPN) of 5, reflecting a species
with threats that were considered high
in magnitude but nonimminent; the
LPN remained at 5 in all subsequent
CNORs.

Background

In this and the following section, we
summarize from information on species
status and potential threats that we
evaluated in order to determine that
Ivesia webberi meets the Act’s definition
of a threatened species (section 3(20)). A
thorough review of information that we
relied on in making this
determination—including information
on taxonomy, life history, ecology,
population distribution and abundance,
and threats—is presented in the Ivesia
webberi (Webber’s ivesia) Species
Report (Service 2013b, entire; available
at http://www.regulations.gov (in the
Search box, enter FWS-R8-ES-2013—
0079, which is the docket number for
this rulemaking).

Ivesia webberi is a low, spreading
perennial forb in the Rose family
(Rosaceae) with grayish-green foliage,
dark-red, wiry stems, and headlike
clusters of small, yellow flowers. This
species occupies vernally moist, rocky,
clay soils with an argillic horizon that
shrink and swell upon drying and
wetting in open to sparsely vegetated
areas associated with an Artemisia
arbuscula (low sagebrush)—perennial

bunchgrass—forb community. The
specialized soils are well developed, a
process estimated to take 1,000 years.
Limited seed dispersal and apparent
limited recruitment further restrict the
occupied range and distribution of I.
webberi.

Ivesia webberi is currently known to
occupy a total of approximately 165 ac
(66.8 ha) within five counties in
California and Nevada along the
transition zone between the eastern edge
of the northern Sierra Nevada and the
northwestern edge of the Great Basin
(Service 2013b, p. 2). The species is
known historically from a total of 17
populations, but 1 has been extirpated
and a portion of another (1 of 4
subpopulations) is possibly extirpated.
Of the remaining 16 populations, the
status of 4 is unknown, and we
currently are uncertain whether the
species still persists at these locations
(Service 2013b, p. 2). For the remaining
10 populations where the species’ status
is better understood, 6 occur on areas
that are less than 5 ac (2 ha) each.
Reliable estimation of population sizes
or trends in I. webberi is complicated
because past population estimates have
usually been obtained by different
observers employing a variety of
methodologies and varying levels of
survey effort (Service 2013b, p. 2).

Summary of Biological Status and
Threats

Due to the restricted range,
specialized habitat requirements, and
limited recruitment and dispersal of
Ivesia webberi, populations of this
species are vulnerable to ongoing and
future threats that affect both individual
plants and their habitat. The primary
threats to I. webberi are the additive and
synergistic effects due to nonnative,
invasive plant species and modified fire
regime (Service 2013b, pp. 31-32).
Nonnative, invasive plant species, such
as Bromus tectorum (cheatgrass), Poa
bulbosa (bulbous bluegrass), and
Taeniatherum caput-medusae
(medusahead), have become established
and are part of the associated plant
community at 12 of the 16 extant
populations of I. webberi. Nonnative,
invasive plant species negatively affect
I. webberi through competition,
displacement, and degradation of the
quality and composition of the
Artemisia arbuscula—perennial
bunchgrass—forb community in which L.
webberi occurs. In addition to these
effects, these nonnative, invasive plant
species, once established, contribute
fuels that increase the frequency and
likelihood of wildfire in I. webberi
habitat.
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Wildfire was historically infrequent in
the Great Basin because the native plant
communities made up of annuals and
perennial bunchgrasses did not provide
sufficient fine fuels to carry large-scale
wildfires. The bare spaces between
widely spaced shrubs and the low fuel
load of native annuals and perennial
bunchgrasses generally prevented fire
from spreading, so the fires that did
burn were restricted to isolated patches.
In Artemisia arbuscula communities,
such as those that Ivesia webberi
inhabits, the average fire return interval
is greater than 100 years, due to natural
lower productivity and fuel
accumulations (Service 2013b, p. 24).
However, beginning in the late 1800s,
the widespread invasion of nonnative
plant species, particularly annual
grasses, has created a bed of continuous
fine fuels across the sagebrush
landscape in many areas (Service 2013b,
p. 24). This increase in fine fuels created
by nonnative, invasive plants has
resulted in more frequent fires that burn
larger areas and often burn at higher
intensities. Post-fire conditions further
facilitate the invasion and establishment
of nonnative, invasive plant species,
thus creating a positive feedback loop
between increased wildfire and the
spread of these species (Service 2013b,
p. 24). Ten of the 16 extant I. webberi
populations have experienced wildfire
since 1984 (Service 2013b, p. 24).
Because I. webberi did not evolve with
frequent fire and does not possess
adaptations that would help it persist in
a frequent-fire fire regime, wildfires are
expected to have adverse population-
level impacts on the species. In
addition, increased wildfire frequency
within the species’ range results in
increased wildfire suppression
activities, which also may adversely
affect I. webberi populations (Service
2013b, pp. 22, 24-25).

Other threats impacting Ivesia webberi
populations include OHV use and
roads, development, livestock grazing,
and climate change (Service 2013b, pp.
25-31). OHV impacts to I. webberi
populations have increased during the
past 20 years as population growth and
associated development have increased
(Bergstrom 2009, p. 22), especially in
the Reno urban area where 6 of the 16
populations occur. Ten of 16 extant I.
webberi populations are adjacent to or
intersected by dirt roads and have been
impacted to some degree by road
development and OHV use (Service
2013b, pp. 25-26). Roads cause habitat
loss and degradation and when vehicles
drive off existing roads and trails they
can crush plants, compact soils, and
provide a means for nonnative, invasive

plant species to invade otherwise
remote, intact habitats. The U.S. Forest
Service concluded that a 2006 travel
management plan for Peavine Mountain
would benefit rare plant species,
including I. webberi; however,
designated roads open to all vehicles
continue to bisect I. webberi
populations, and unauthorized OHV use
remains high within I. webberi
populations on Forest Service lands in
the Reno urban area (Service 2013b, p.
26).

Development, which results in direct
mortality, habitat loss, degradation, and
fragmentation, has resulted in the
extirpation of one Ivesia webberi
population and the loss of a portion of
another population (Service 2013x, p.
x). Residential or commercial
development is ongoing or planned at
each of the four Nevada populations
located on private lands. In addition,
construction of a 120-kV overhead
transmission line may impact two L.
webberi populations located on Forest
Service lands (Service 2013b, p. 26).
Livestock grazing has the potential to
result in negative effects to I. webberi
due to trampling and substrate
disturbance, but this situation is
dependent on factors such as stocking
rate and season of use. Two I. webberi
populations occur in areas that are
currently grazed by cattle, and another
seven populations occur within vacant
grazing allotments that could be
reopened to grazing to alleviate grazing
pressures on nearby allotments (Service
2013b, p. 29).

Climate change is likely to affect
Ivesia webberi, although it is difficult to
project specific effects. In the Great
Basin, temperatures have risen 0.9 to
2.7 °F (0.5 to 1.5 °C) in the last 100 years
and are projected to warm another 3.8
to 10.3 °F (2.1 to 5.7 °C) over the rest of
the century (Service 2013b, p. 30).
Under current climate change
projections, we anticipate that future
climatic conditions will favor the
further spread of nonnative, invasive
plants and increase the frequency,
spatial extent, and severity of wildfires
(Service 2013b, p. 30). Alteration of
temperature and precipitation patterns
as a result of climate change also may
result in decreased survivorship of I.
webberi by causing physiological stress,
altering phenology, and reducing
reproduction or seedling establishment.

Because most of the habitat where the
species is known to occur is located on
Federal lands (69 percent of occupied
habitat occurs on Forest Service lands,
and 10 percent of occupied habitat
occurs on BLM lands), Ivesia webberi
receives some conservation protections
resulting from Federal laws and the

regulations and policies implementing
those laws (e.g., the National Forest
Management Act, Federal Land Policy
Management Act, National
Environmental Policy Act). Ivesia
webberi receives special consideration
on Federal lands because it is classified
as a sensitive species by both the Forest
Service and BLM (Service 2013b, pp. 3—
4). The species also is classified as
threatened with extinction and fully
protected by the State of Nevada;
removing or destroying I. webberi and
other fully protected plants is
prohibited except under special permit
issued by the Nevada Division of
Forestry (NDF 2013). Ivesia webberi is
not listed as endangered or threatened
under the California Endangered
Species Act (CESA), but has a California
Native Plant Society (CNPS) rare plant
rank of 1B.1 (seriously threatened in
California with over 80 percent of
occurrences threatened and high degree
and immediacy of threat (CNPS 2013).
Ivesia webberi and other plants with a
CNPS 1B rank must be fully considered
during preparation of environmental
documents relating to the California
Environmental Quality Act (CEQA)
(CNPS 2013).

The Forest Service drafted a
rangewide conservation strategy for
Ivesia webberi to guide conservation
actions for the species on Forest Service
lands (Service 2013b, pp. 21-22). The
conservation strategy, which was signed
in 2010, will result in long-term benefits
to I. webberi populations located on
Forest Service lands (Bergstrom 2009,
pp- 1-46). However, we expect that the
landscape-level threats of nonnative,
invasive plants and increased wildfire
will continue to adversely affect L.
webberi populations across the species’
range (Service 2013b, p. 22).

Determination

We have carefully assessed the best
scientific and commercial information
available regarding the past, present,
and future threats to Ivesia webberi. We
considered the five factors identified in
section 4(a)(1) of the Act in determining
whether I. webberi meets the Act’s
definition of an endangered species
(section 3(6)) or threatened species
(section 3(20)). We find that I. webberi
is threatened by the present or
threatened destruction, modification, or
curtailment of its habitat or range
(Factor A). Present or threatened
destruction, modification, or
curtailment of its habitat or range
include habitat loss and degradation
due to nonnative, invasive plants,
modified fire regime (increased
wildfire), OHV use and roads,
development, livestock grazing, and
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climate change. Of these, we consider
the additive and synergistic effects of
nonnative, invasive plants and
increased wildfire to be the greatest
threats to I. webberi.

Nonnative, invasive plant species
such as Bromus tectorum and
Taeniatherum caput-medusae can
outcompete and displace I. webberi and
result in increased frequency, spatial
extent, and severity of wildfires because
of the increase in fine fuels they
produce. Twelve of the 16 extant
populations have already been invaded
by nonnative, invasive plant species and
10 of the 16 extant populations have
been impacted by wildfire since 1984.
Because there are currently no feasible
means for controlling the spread of
widespread nonnative, invasive plant
species such as B. tectorum and T.
caput-medusae, we expect that wildfires
will continue to impact I. webberi
populations. Increased temperatures
and altered precipitation patterns due to
climate change are projected to lead to
further increases in wildfire and
nonnative, invasive plants. OHV use
and roads, development, and livestock
grazing are having impacts on certain L.
webberi populations.

We did not identify threats to Ivesia
webberi due to overutilization for
commercial, recreational, scientific, or
educational purposes (Factor B); disease
or predation (Factor C); or other natural
or manmade factors affecting its
continued existence (Factor E).
Although regulatory mechanisms
(Factor D) are in place that provide
some protection to I. webberi and its
habitat, these mechanisms do not
completely alleviate all of the threats
currently acting on the species.

The Act defines an endangered
species as any species that is “in danger
of extinction throughout all or a
significant portion of its range” and a
threatened species as any species ‘‘that
is likely to become endangered
throughout all or a significant portion of
its range within the foreseeable future.”
Available population information for
Ivesia webberi is not useful for
determining trends because population
estimates have been obtained by
different observers employing a variety
of means and levels of survey effort.
Nonnative, invasive plant species,
wildfire, and OHV activity are present
impacts throughout the range of L.
webberi and in some cases are found to
be increasing for many years with data
in particular related to increased
recreational OHV activity over the past
20 years (Service 2013b, pp. 25-26) and
increased wildfire and suppression
activities over the past 30 years (Service
2013b, pp. 22, 24-25). Additionally,

given current climate change
projections, we anticipate that future
climatic conditions will favor invasion
by nonnative, invasive plant species,
which will further contribute to
increases in frequency, spatial extent,
and severity of wildfires (Service 2013b,
pPp- 29-31). Based on the timeframe
associated with the documented
increased level of some threats over the
past 30 years and the effects of climate
change projections on these threats, we
estimate the foreseeable future to be at
least 30 years (i.e., 2043).

We find that Ivesia webberi is not
presently in danger of extinction
throughout all of its range, but that it is
likely to become endangered throughout
all of its range in the foreseeable future.
We find that I. webberi is not presently
in danger of extinction because the
species is characterized by multiple
populations spread across northeastern
California and northwestern Nevada and
that, in total, these populations provide
sufficient redundancy (multiple
populations distributed across the
landscape), resiliency (capacity for a
species to recover from periodic
disturbance), and representation (range
of variation found in a species) such
that I. webberi is not at immediate risk
of extinction. However, because
multiple threats (nonnative, invasive
plants, increased wildfire, OHV use and
roads, development, livestock grazing,
and climate change) are impacting many
of the I. webberi populations and
because additive and synergistic effects
due to nonnative, invasive plants,
increased wildfire, and climate change
are likely to continue and increase in
the future, we find that I. webberi is
likely to become an endangered species
throughout all of its range in the
foreseeable future. Therefore, on the
basis of the best available scientific and
commercial information, we propose
listing I. webberi as a threatened species.

Under the Act and our implementing
regulations, a species may warrant
listing if it is endangered or threatened
throughout all or a significant portion of
its range.

Significant Portion of the Range

Having determined that Ivesia webberi
meets the Act’s definition of a
threatened species, we must next
consider whether there are any
significant portions of its range where I.
webberi is presently in danger of
extinction and thus meets the definition
of an endangered species. In
determining whether a species is
endangered or threatened in a
significant portion of its range, we first
identify any portions of the range of the
species that warrant further

consideration. The range of a species
can theoretically be divided into
portions an infinite number of ways.
However, analyzing portions of the
range that are not reasonably likely to be
both (1) significant and (2) endangered
or threatened would serve no purpose.
To identify only those portions that
warrant further consideration, we
determine whether substantial
information indicates that: (1) The
portions may be significant, and (2) the
species may be in danger of extinction
there or likely to become so within the
foreseeable future. In practice, a key part
of this analysis is whether the threats
are geographically concentrated in some
way. If the threats to the species are
essentially uniform throughout its
range, no portion is likely to warrant
further consideration. Moreover, if any
concentration of threats applies only to
portions of the species’ range that are
not significant, such portions will not
warrant further consideration.

If we identify portions that warrant
further consideration, we then
determine whether the species is
endangered or threatened in these
portions of its range. Depending on the
biology of the species, its range, and the
threats it faces, the Service may address
either the significance question or the
status question first. Thus, if the Service
considers significance first and
determines that a portion of the range is
not significant, the Service need not
determine whether the species is
endangered or threatened there.
Likewise, if the Service considers status
first and determines that the species is
not endangered or threatened in a
portion of its range, the Service need not
determine if that portion is significant.
However, if the Service determines that
both a portion of the range of a species
is significant and the species is
endangered or threatened there, the
Service will specify that portion of the
range as endangered or threatened
under section 4(c)(1) of the Act.

The primary threats to Ivesia webberi
occur throughout the species’ range and
are not restricted to or concentrated in
any particular portion of that range. The
primary threats of nonnative, invasive
plants and increased wildfire are
impacting I. webberi populations
throughout the California and Nevada
portions of the species’ range. Climate
change also is acting on I. webberi
throughout the species’ range. Thus, we
conclude that threats impacting L.
webberi are not concentrated in certain
areas and, thus, there are no significant
portions of its range where the species
should be classified as an endangered
species. Accordingly, our proposal to
list I. webberi as a threatened species



Federal Register/Vol. 78, No. 149/Friday, August 2, 2013 /Proposed Rules

46895

applies throughout the species’ entire
range.

Available Conservation Measures
Resulting From Listing

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing results in
public awareness and conservation by
Federal, State, Tribal, and local
agencies, private organizations, and
individuals. The Act provides direction
for cooperation with the States and
requires that recovery actions be carried
out for all listed species. The protection
required by Federal agencies and the
prohibitions against certain activities
are discussed, in part, below.

The primary purpose of the Act is the
conservation of endangered and
threatened species and the ecosystems
upon which they depend. The ultimate
goal of such conservation efforts is the
recovery of these listed species, so that
they no longer need the protective
measures of the Act. Subsection 4(f) of
the Act requires the Service to develop
and implement recovery plans for the
conservation of endangered and
threatened species. The recovery
planning process involves the
identification of actions that are
necessary to halt or reverse the species
decline by addressing the threats to its
survival and recovery. The goal of this
process is to restore listed species to a
point where they are secure, self-
sustaining, and functioning components
of their ecosystems.

Recovery planning includes the
development of a recovery outline
shortly after a species is listed and
preparation of a draft and final recovery
plan. The recovery outline guides the
immediate implementation of urgent
recovery actions and describes the
process to be used to develop a recovery
plan. Revisions of the plan may be done
to address continuing or new threats to
the species, as new substantive
information becomes available. The
recovery plan identifies site-specific
management actions that set a trigger for
review of the five factors that control
whether a species remains endangered
or may be downlisted or delisted, and
methods for monitoring recovery
progress. Recovery plans also establish
a framework for agencies to coordinate
their recovery efforts and provide
estimates of the cost of implementing
recovery tasks. Recovery teams
(composed of species experts, Federal
and State agencies, nongovernmental
organizations, and stakeholders) are

5

often established to develop recovery
plans. When completed, the recovery
outline, draft recovery plan, and the
final recovery plan will be available on
our Web site (http://www.fws.gov/
endangered), or from our Nevada Fish
and Wildlife Office (see FOR FURTHER
INFORMATION CONTACT).

Implementation of recovery actions
generally requires the participation of a
broad range of partners, including other
Federal agencies, States, Tribal,
nongovernmental organizations,
businesses, and private landowners.
Examples of recovery actions include
habitat restoration (e.g., restoration of
native vegetation), research, captive
propagation and reintroduction, and
outreach and education. The recovery of
many listed species cannot be
accomplished solely on Federal lands
because their range may occur primarily
or solely on non-Federal lands. To
achieve recovery of these species
requires cooperative conservation efforts
on private, State, and Tribal lands.

If Ivesia webberi is listed, funding for
recovery actions will be available from
a variety of sources, including Federal
budgets, State programs, and cost share
grants for non-Federal landowners, the
academic community, and
nongovernmental organizations. In
addition, pursuant to section 6 of the
Act, the States of California and Nevada
would be eligible for Federal funds to
implement management actions that
promote the protection or recovery of L.
webberi. Information on our grant
programs that are available to aid
species recovery can be found at:
http://www.fws.gov/grants.

Although Ivesia webberi is only
proposed for listing under the Act at
this time, please let us know if you are
interested in participating in recovery
efforts for this species. Additionally, we
invite you to submit any new
information on this species whenever it
becomes available and any information
you may have for recovery planning
purposes (see FOR FURTHER INFORMATION
CONTACT).

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as an endangered
or threatened species and with respect
to its critical habitat, if any is
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR Part
402. Section 7(a)(4) of the Act requires
Federal agencies to confer with the
Service on any action that is likely to
jeopardize the continued existence of a
species proposed for listing or result in
destruction or adverse modification of
proposed critical habitat. If a species is

listed subsequently, section 7(a)(2) of
the Act requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of
the species or destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into consultation
with the Service.

Federal agency actions within Ivesia
webberi’s habitat that may require
conference or consultation or both as
described in the preceding paragraph
include land management actions that
could result in impacts to soil
characteristics or seedbank viability,
pollinators or their habitat, and
associated native vegetation community,
and any other landscape-altering
activities on Federal lands, such as:
Reauthorization of grazing permits by
the BLM and the U.S. Forest Service,
issuance of section 404 Clean Water Act
(33 U.S.C. 1251 et seq.) permits by the
U.S. Army Corps of Engineers,
construction and management of gas
pipeline and power line rights-of-way
by the Federal Energy Regulatory
Commission, and construction and
maintenance of roads or highways by
the Federal Highway Administration.

Our policy, as published in the
Federal Register on July 1, 1994 (59 FR
34272), is to identify to the maximum
extent practicable at the time a species
is listed, those activities that would or
would not constitute a violation of
section 9 of the Act. The intent of this
policy is to increase public awareness of
the effect of a proposed listing on
proposed and ongoing activities within
the range of species proposed for listing.
The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to endangered and threatened plants.
The prohibitions of section 9(a)(2) of the
Act, codified at 50 CFR 17.61, apply to
endangered plants. These prohibitions,
in part, make it illegal for any person
subject to the jurisdiction of the United
States to import or export, transport in
interstate or foreign commerce in the
course of a commercial activity, sell or
offer for sale in interstate or foreign
commerce, or remove and reduce the
species to possession from areas under
Federal jurisdiction. These take
prohibitions for endangered plant
species are extended to threatened plant
species under 50 CFR 17.71, except the
take prohibitions do not extend to seeds
of cultivated specimens, provided that a
statement that the seeds are of
“cultivated origin’’ accompanies the
seeds or their container. Also, 50 CFR
17.71(b) authorizes Service and State
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conservation agency employees to
remove and reduce to possession from
Federal lands those threatened plant
species covered by cooperative
agreements under section 6(c) of the
Act.

We may issue permits to carry out
otherwise prohibited activities
involving endangered and threatened
wildlife species under certain
circumstances. Regulations governing
permits are codified at 50 CFR 17.62 for
endangered plants, and at 17.72 for
threatened plants. With regard to
endangered plants, a permit must be
issued for the following purposes: For
scientific purposes or to enhance the
propagation or survival of the species.

Under section 4(d) of the ESA, the
Secretary has discretion to issue such
regulations as he deems necessary and
advisable to provide for the
conservation of threatened species. Our
implementing regulations (50 CFR
17.71) for threatened plants generally
incorporate the prohibitions of section 9
of the Act for endangered plants, except
when a “special rule” promulgated
pursuant to section 4(d) of the Act has
been issued with respect to a particular
threatened species. In such a case, the
general prohibitions in 50 CFR 17.61
would not apply to that species, and
instead, the special rule would define
the specific take prohibitions and
exceptions that would apply for that
particular threatened species, which we
consider necessary and advisable to
conserve the species. The Secretary also
has the discretion to prohibit by
regulation with respect to a threatened
species any act prohibited by section
9(a)(2) of the ESA. Exercising this
discretion, which has been delegated to
the Service by the Secretary, the Service
has developed general prohibitions that
are appropriate for most threatened
species in 50 CFR 17.71 and exceptions
to those prohibitions in 50 CFR 17.62.
We are not proposing to promulgate a
special section 4(d) rule, and as a result,
all of the section 9 prohibitions,
including the “‘take” prohibitions, will
apply to the Ivesia webberi.

Questions regarding whether specific
activities would constitute a violation of
section 9 of the Act should be directed
to the U.S. Fish and Wildlife Service,
Nevada Fish and Wildlife Office (see
FOR FURTHER INFORMATION CONTACT).

In addition to the take prohibitions
that would be afforded to Ivesia webberi
throughout its range in California and
Nevada under section 9 of the Act, I.
webberi is listed as threatened by the
State of Nevada pursuant to Nevada
Revised Statute (N.R.S.) 527.260—.300
and was added to the State list of fully
protected species of native flora (Nevada

Administrative Code 527.010) in 2004.
Removing or destroying plants on the
State’s fully protected list is prohibited
except under special permit issued by
the Nevada Division of Forestry (N.R.S.
527.270). Ivesia webberi is not listed by
the State of California under the
California Endangered Species Act
(CESA), so removal or destruction of
plants is not currently prohibited by
State law in California. Ivesia webberi
does have a California Native Plant
Society rare plant rank of 1B.1 and must
be fully considered during preparation
of environmental documents relating to
the California Environmental Quality
Act (CEQA) (see Summary of Biological
Status and Threats section).

Required Determinations
Clarity of the Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must:

(1) Be logically organized;

(2) Use the active voice to address
readers directly;

(3) Use clear language rather than
jargon;

(4) Be divided into short sections and
sentences; and

(5) Use lists and tables wherever
possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in the ADDRESSES
section. To better help us revise the
rule, your comments should be as
specific as possible. For example, you
should tell us the numbers of the
sections or paragraphs that are unclearly
written, which sections or sentences are
too long, the sections where you feel
lists or tables would be useful, etc.

Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule does not contain any new
collections of information that require
approval by OMB under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). This rule will not impose
recordkeeping or reporting requirements
on State or local governments,
individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

National Environmental Policy Act (42
U.S.C. 4321 et seq.)

We have determined that
environmental assessments and

environmental impact statements, as
defined under the authority of the
National Environmental Policy Act
(NEPA; 42 U.S.C. 4321 et seq.), need not
be prepared in connection with listing
a species as an endangered or
threatened species under the
Endangered Species Act. We published
a notice outlining our reasons for this
determination in the Federal Register
on October 25, 1983 (48 FR 49244).

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994
(Government-to-Government Relations
with Native American Tribal
Governments; 59 FR 22951), Executive
Order 13175 (Consultation and
Coordination With Indian Tribal
Governments), and the Department of
the Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. In
accordance with Secretarial Order 3206
of June 5, 1997 (American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act), we readily acknowledge
our responsibilities to work directly
with tribes in developing programs for
healthy ecosystems, to acknowledge that
tribal lands are not subject to the same
controls as Federal public lands, to
remain sensitive to Indian culture, and
to make information available to tribes.

References Cited

A complete list of references cited in
this rulemaking is available on the
Internet at http://www.regulations.gov
and upon request from the Nevada Fish
and Wildlife Office (see FOR FURTHER
INFORMATION CONTACT).

Authors

The primary authors of this proposed
rule are the staff members of the
Service’s Nevada Fish and Wildlife
Office and Region 8 Regional Office.

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to amend
part 17, subchapter B of chapter I, title
50 of the Code of Federal Regulations,
as set forth below:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:
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Authority: 16 U.S.C. 1361-1407; 1531—
1544; and 4201—-4245; unless otherwise

(Webber’s ivesia)” to the List of

§17.12 Endangered and threatened plants.

Endangered and Threatened Plants in * * * * *

noted. alphabetical order under “Flowering (h) * * *

m 2. Amend § 17.12 paragraph (h), by Plants” to read as follows:

adding an entry for ““Ivesia webberi

Species Critical Special
Historic range Family Status  When listed habitat r%les
Scientific name Common name
FLOWERING PLANTS
Ivesia webberi .......... Webber’s ivesia ...... U.S.A. (CA, NV) ..... Rosaceae ............... T NA NA
* * * * *

Dated: July 23, 2013.

Signed:
Stephen Guertin,
Director, U.S. Fish and Wildlife Service.
[FR Doc. 2013-18579 Filed 8-1-13; 8:45 am]
BILLING CODE 4310-55-P

DATES: Public comments must be
received by September 3, 2013.

ADDRESSES: Copies of supporting
documents used by the New England
Fishery Management Council (Council),
including the Environmental
Assessment (EA) and Regulatory Impact
Review (RIR)/Initial Regulatory
Flexibility Analysis (IRFA), are

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 130408348-3348-01]
RIN 0648-BD17

Fisheries of the Northeastern United
States; Atlantic Herring Fishery;
Framework Adjustment 2 and
Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule, request for
comments.

available from: Thomas A. Nies,
Executive Director, New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950,
telephone (978) 465—0492. The EA/RIR/
IRFA is also accessible via the Internet
at http://www.nero.nmfs.gov.

You may submit comments, identified
by NOAA-NMFS-2013-0120, by any
one of the following methods:

—Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/#!docketDetail;
D=NOAA-NMFS-2013-0120, click the
“Comment Now!” icon, complete the
required fields, and enter or attach your
comments;

—Mail: Submit written comments to
NMFS, Northeast Regional Office, 55
Great Republic Drive, Gloucester, MA
01930. Mark the outside of the envelope
“Comments on Framework 2 and 2013—

SUMMARY: NMF'S proposes regulations to
implement Framework Adjustment 2 to
the Atlantic herring Fishery
Management Plan and the 2013-2015
fishery specifications for the Atlantic
herring fishery. Framework 2 would
allow the New England Fishery
Management Council to split annual
catch limits seasonally for the four
Atlantic herring management areas, and
the carryover of unharvested catch, up
to 10 percent for each area’s annual
catch limit. The specifications would set
catch specifications for the herring
fishery for the 2013-2015 fishing years
and would establish seasonal splits for
management areas 1A and 1B as
recommended to NMFS by the New
England Fishery Management Council.

2015 Herring Specifications;”

—Fax: (978) 281-9135, Attn: Carrie
Nordeen.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to

remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

FOR FURTHER INFORMATION CONTACT:
Carrie Nordeen, Fishery Policy Analyst,
(978) 281-9272, fax (978) 281-9135.
SUPPLEMENTARY INFORMATION:

Background

Regulations implementing the
Atlantic Herring Fishery Management
Plan (FMP) for herring appear at 50 CFR
part 648, subpart K. The regulations at
§ 648.200 require the Council to
recommend herring specifications for
NMFS’ review and proposal in the
Federal Register, including the
overfishing limit (OFL), acceptable
biological catch (ABC), annual catch
limit (ACL), optimum yield (OY),
domestic annual harvest (DAH),
domestic annual processing (DAP), U.S.
at-sea processing (USAP), border
transfer (BT), the sub-ACL for each
management area, including seasonal
periods as allowed by §648.201(d) and
modifications to sub-ACLs as allowed
by § 648.201(f), and the amount to be set
aside for the research set aside (RSA) (3
percent of the sub-ACL from any
management area) for up to 3 years.

The proposed 2013-2015 herring
specifications are based on the
provisions currently in the Herring
FMP, and provide the necessary
elements to comply with the ACL and
accountability measure (AM)
requirements of the Magnuson-Stevens
Fishery Conservation and Management
Act (MSA). This action also includes
measures proposed in Framework
Adjustment 2 (Framework 2) to the
FMP.

Framework 2 Measures

Framework 2 would allow seasonal
splits of sub-ACLs for all herring
management areas through the
specifications process. The Herring FMP
already authorizes seasonal splits of the
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Area 1A sub-ACL. The proposed sub-
ACL splitting under Framework 2
would allow seasonal control of fishing
effort and harvest in management areas
by specifying the percent of the sub-
ACL available for harvest. The FY 2013—
2015 specifications propose the
following:

Area 1A: 100 percent of the sub-ACL
available for harvest during June-
December (none of the sub-ACL would
be available for harvest during January
through May); and

Area 1B: 100 percent of the sub-ACL
available for harvest during May-
December (none of the sub-ACL would
be available for harvest during January
through April).

Framework 2 would also allow the
carryover of unharvested catch, up to 10
percent for each sub-ACL, provided the
stock-wide catch did not exceed the
stock-wide ACL. This measure allows a
sub-ACL increase for a management
area, but it does not allow a
corresponding increase to the stock-
wide ACL. Overall harvest would
therefore remain constrained by the
stock-wide ACL. Consequently, the fleet
would be required to forego harvest in
one or more management areas in order
to harvest the carryover available in an
area. This measure would maintain the
management uncertainty buffer between
ABC and the stock-wide ACL, while
giving the fleet some flexibility in
choosing where to harvest the stock-
wide ACL.

Under this measure, NMFS would
allocate carryover in the second year
after the applicable year ends. The
interim year is necessary because the
herring fishery can be active up to the
end of December, and NMFS cannot
finalize herring catch data until about 6
months after the end of the fishing year
(FY). Therefore, NMFS would apply
carryover from fishing year 2013 in FY
2015, for example.

2013-2015 Herring Specifications

The Gulf of Maine-Georges Bank
herring stock complex is a
transboundary stock that is found in
both U.S. and Canadian waters. The
2012 Stock Assessment Review
Committee of the 54th Northeast
Regional Stock Assessment Workshop
estimated the 2011 herring biomass at
517,930 mt (biomass supporting
maximum sustainable yield (Bmsy) =
157,000 mt) and the 2011 fishing
mortality rate (F) at 0.14 (Fusy (0.27)).
Because the herring stock complex is
above # Busy and the fishing mortality
rate is below Fusy, the stock is not
overfished and overfishing is not
occurring. This assessment increased
natural mortality rates for 1996-2011 by

50 percent to resolve a retrospective
pattern and ensure rates take into
account estimated consumption of
herring in the ecosystem.

On March 9, 2012, U.S. District Court
for the District of Columbia (Court)
found that the environmental
assessment for Amendment 4 to the
FMP did not analyze a reasonable range
of alternatives for an ABC control rule
or AMs. On August 2, 2012, the Court
ordered NMFS to recommend to the
Council that the Council consider an
adequate range of alternatives for AMs
and an ABC control rule based on the
best available science for setting ABC
control rules for herring and other
forage fish. The final rule for
Amendment 4 stated that, if a new ABC
control rule could be developed
following the 2012 herring stock
assessment, it would be developed in
the 2013-2015 specifications.
Additionally, the current herring
regulations authorize the modification
of existing AMs through the
specification process. Therefore, in an
August 31, 2012, letter to the Council,
NMFS strongly recommended that the
Council analyze a range of alternatives
for an ABC control rule that consider
Atlantic herring’s role as forage and
AMs as part of the 2013—-2015 herring
specifications.

On September 12, 2012, the Council’s
Scientific and Statistical Committee
(SSC) considered various approaches for
an ABC control rule. The SSC
considered the ABC approaches
examined by the Herring Plan
Development Team (PDT), discussed
other possible approaches, and agreed to
support both PDT approaches as
alternatives for ABC and the ABC
control rule for 2013-2015 as the most
appropriate for management at this
time. The first approach sets ABC for all
3 years based on 75 percent Fysy. The
second approach sets ABC at the same
level for all 3 years, which has a no
greater than 50-percent probability of
exceeding Fysy in 2015. The SSC
concluded that these two approaches for
setting ABC are nearly equivalent from
a biological perspective, as they are
expected to produce similar spawning
stock biomass values for the herring
stock in 2015. The SSC also determined
that the two control rules would likely
meet ecosystem-based targets for a
forage species because they
incorporated a major advance in
accounting for natural mortality in the
herring stock, which takes into account
herring’s role as forage in the ecosystem.
The Council’s Herring Oversight
Committee met on September 20, 2012,
to discuss the SSC’s ABC and control
rule recommendations, and to develop

additional herring specifications (e.g.,
ACL, OY, RSA) based on that advice.

At its September 26, 2012, meeting,
the Council considered the SSC’s
recommendations for an ABC control
rule. Based on advice from its scientific
advisors, the SSC, the Council selected
the “constant catch”” ABC control rule
as its preferred alternative. This rule
provides consistency and potential
stability to fishing industry operations
and an opportunity for providing a
steady supply of catch to the market. At
the same time, it maintains a low
probability of overfishing or the stock
being overfished.

Following the Council meeting, Earth
Justice (representing the plaintiffs in the
litigation on Amendment 4) sent a letter
to the Council commenting that the
Council’s consideration of ABC control
rules is not consistent with the Court
order to evaluate an ABC control rule
for forage fish. Earth Justice provided
two additional forage fish ABC control
rules for the Council to consider: One
based on the Lenfest Forage Fish Report;
and the other used by the Pacific
Fishery Management Council for coastal
pelagic species. As a result, the Herring
PDT reviewed these two additional
forage fish ABC control rules at its
October 18, 2012, meeting and
recommended to the Council that: (1)
These two additional ABC control rules
may not be appropriate for herring; and
(2) the SSC should evaluate the
applicability of these control rules for
herring at its November 19, 2012,
meeting, both for the 2013-2015
specifications and for long-term
management.

The Council also requested that the
SSC evaluate the two additional ABC
control rules recommended by Earth
Justice. In considering the Lenfest and
Pacific Council control rules in
preparation for the SSC review, the
Herring PDT expressed concern about
adopting either of these control rules in
the 2013-2015 specifications package,
as either would represent a significant
change in management strategy, which
may not be consistent with the
Council’s management regime or the
underlying stock assessment advice, and
that adopting such a rule would require
consideration of a number of factors not
appropriate to the specifications process
(i.e., such a potentially significant
deviation from the current management
regime would be better considered in a
Council amendment to the FMP). The
SSC carefully considered the additional
two control rules it was asked to review,
and concluded that forage fish control
rules based on the Lenfest and Pacific
Council models would yield short-term
biomass projections for 2013-2015 that
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are very similar to their previous ABC
control rule recommendations (i.e., 75
percent of FMSY and constant catch
control rules) (see Appendix II of the EA
for the specifications). The SSC
concluded that the 75-percent and
constant catch control rules that it had
already recommended to the Council are
consistent with the intent of control
rules recommended by Earth Justice in
that they acknowledge that herring is an
important forage species, take that into
account, and allow for sufficient
biomass through 2015 to support
ecosystem considerations, including
herring’s forage role in the ecosystem.
The SSC also noted that there are
substantial differences between the two
control rules and that considerably more
analysis would be necessary to support
applying forage fish control rules like
the Lenfest and Pacific Council
approaches to Atlantic herring in the
future. The SSC concluded that it did
not have sufficient information to
evaluate the performance of the
additional control rules for issues
including predator-prey models, the
relationship between MSY and changing
natural mortality rates due to changes in
consumption, and unintended
consequences of treating forage species
differently than other managed species.
As a result, the SSC recommended to
the Council that control rules for forage
species such as the Lenfest and Pacific
pelagics control rules should receive
further evaluation prior to any potential
implementation as a long-term strategy
for managing herring. Based on the
SSC’s recommendations, the Council
determined that the 75-percent and
constant catch control rules adequately
account for herring’s role as forage (and
would yield similar results to short-term
application of specific forage fish
control rules) and that consideration of
other approaches for the long term will
require additional analyses of the
appropriate multiple reference points,
and should be evaluated in a full
Council amendment to the FMP. Section
2.2.9.1 “Additional Alternatives for

ABC Control Rule” in the EA fully
explains the Council’s rationale for
considering and rejecting these forage
fish control rule alternatives as part of
the specifications. NMFS agrees that the
Council’s proposed control rule for this
action, which is based on the SSC’s
scientific advice, is the most appropriate
approach at this time. NMFS also agrees
with the Council’s conclusions that the
Council should further consider a more
specific forage fish control rule,
including a consideration of the
implications of forage control rules on
other components of the ecosystem and
on the biological reference points for
herring. NMFS further will urge the
Council to consider this in the context
of an amendment to the FMP to
potentially be used when developing
the 2016—2018 specifications.

The 2013-2015 specifications also
address the Court order relative to AMs
for the herring fishery. Due to some
recent challenges monitoring the herring
fishery, NMFS provided specific AM
recommendations to the Council in a
letter dated January 23, 2013. Herring
catch exceeded one or more
management area sub-ACLs in 2010 and
2011, and preliminary data indicate that
2012 catch exceeded three management
area sub-ACLs, as well as the stock-wide
ACL. This reflects a difficulty in
monitoring this high volume fishery, in
which the fleet catches and lands large
volumes of fish in a very short period
of time. NMFS currently monitors
herring catch using a combination of
daily electronic vessel reports, weekly
vessel trip reports, and weekly dealer
reports. Data errors in catch reports, late
reporting, or non-compliance have been
a challenge to monitor the fishery in
real-time.

As aresult, in a letter dated January
23, 2013, NMFS recommended that the
Council revise its management area
closure measure to be more
precautionary (close the directed fishery
when 92 percent, rather than 95 percent,
of the area’s sub-ACL is projected to be
harvested) and adopt a measure that

TABLE 1—PROPOSED SPECIFICATIONS

would close the directed fishery in all
management areas when 92 percent of
the stock-wide ACL is projected to be
harvested. Additionally, the letter
recommended that the Council maintain
the current pound-for-pound overage
deduction measure (allowing for an
interim year to verify and finalize catch
data) and that it not revise the overage
deduction measure so that it would only
require overage deductions when catch
exceeded 105 percent of a management
area sub-ACL.

The Council considered a range of
AM alternatives for the herring fishery
to help prevent ACL overages and
account for overages when they do
occur. The Council recommended
revising the existing management area
closure measure by lowering the
directed herring fishery (landings
>2,000 1b) closure trigger in a
management area from 95 percent to 92
percent of the area’s sub-ACL. The
Council also recommended establishing
a new AM that would close the entire
directed herring fishery when 95
percent of the stock-wide ACL is
harvested. Both of these measures
would help prevent sub-ACL and stock-
wide ACL overages that the fishery has
experienced in 2010, 2011, and possibly
2012. Lastly, after considering a range of
less precautionary overage deduction
measures, the Council recommended
maintaining the current overage
deduction measure. This measure
allows for an interim year to verify and
finalize herring catch data before
deducting overages from the sub-ACL
and/or stock-wide ACL where the
overage occurred, consistent with the
proposed carryover provision.

At its January 29, 2013, meeting, the
Council recommended the 2013-2015
specifications for the herring fishery.
NMEFS proposes to implement the
herring specifications as recommended
by the Council, as detailed in Table 1
below. For 2013-2015, the Council may
annually review these specifications
and recommend adjustments if
necessary.

[Proposed Atlantic herring specifications (mt) for 2013-2015]

(Y=Y a1 o T o T N 4o 1 AP UP RS URPOPRN 2013—169,000.
2014—136,000.
2015—114,000.

PN (o Lo L=l =1 Te] T [ for= U 2= o o ISP USPRURPIN 114,000.

Optimum Yield/ANNual CatCh LIMIt ... ettt et e e et e e s st e e e e ae e e e s ae e e e ambeeeanseeesnbeesanneeeeanneaeanes 107,800.

Domestic Annual Harvest 107,800.

Border Transfer .......cccccceeeenn. .... | 4,000.

DOMESHC ANNUAI PTOCESSING .. .veiuiiitiiiti ittt ettt ettt e be e e bt sae e et e e e a b e e b e e e ae e e ebeenareesbeeeabeesnnesneenans 103,800.

U.S. At-SEa PrOCESSING ...eeittiiutieiuiieteeeit ettt ettt ettt a ettt e bt e bt e ea et et e e eae e e b e e ehe e e bt e sae e et e e ea bt e bt e ea e e e nbeeeabeenaneenneennneeteennee 0.

Area 1A Sub-ACL ............. 31,200.

Area 1B Sub-ACL ... 4,600.

AN Y= 2 U o X SRS 30,000.
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TABLE 1—PROPOSED SPECIFICATIONS—Continued
[Proposed Atlantic herring specifications (mt) for 2013-2015]

Area 3 Sub-ACL
Fixed Gear Set-Aside ..

Research Set-Aside .........ccccceeeeeieeennnen.

42,000.

295.

3 percent of each
sub-ACL.

Consistent with the SSC’s advice, the
Council recommended changing the
OFL from 127,000 mt in 2012 to 169,000
mt in 2013, 136,000 mt in 2014, and
114,000 mt in 2015, and increasing the
herring ABC from 106,000 mt in 2010-
2012, to a constant level of 114,000 mt
for 2013-2015. The Council believes
that the buffer between OFL and ABC is
reflective of scientific uncertainty.
Reductions for additional sources of
scientific uncertainty (e.g., biomass
projections, recruitment, forage/natural
mortality) were not recommended. OY
may not exceed OFL and may be
reduced by social, economic, or
ecological factors. The Council did not
recommend any additional buffers for
2013-2015, so QY is set equal to ACL.
Herring regulations (§ 648.200(b)(3))
specify that the ACL is less than or
equal to ABC minus expected catch in
the New Brunswick weir fishery and the
uncertainty around discard estimates of
herring caught in Federal and state
waters. The Council recommended a
6,200-mt deduction for New Brunswick
weir catch based on recent performance
in that fishery. Because state-only catch
and herring discards are tracked against
the ACL, the Council did not
recommend any additional buffer
between ABC and ACL to account for
the uncertainty around discard
estimates.

Regulations at § 648.201(f) state that if
NMFS determines that the New
Brunswick weir fishery landed less than
9,000 mt through October 15, NMFS
shall allocate an additional 3,000 mt to
the Area 1A sub-ACL in November.
Because the Council recommended, and
this action proposes, a much smaller
deduction for New Brunswick weir
catch (6,200 mt) for 2013—2015 than in
past years, the previous requirement to
allocate additional harvest to Area 1A if
catch in the New Brunswick weir
fishery is less than 9,000 mt is not
appropriate for 2013—-2015. Therefore,
this action would remove that
requirement.

BT is a processing allocation available
to Canadian transport vessels and
dealers. The MSA provides for the
issuance of permits to Canadian vessels
transporting U.S. harvested herring to
Canada for sardine processing. The
Council recommended the specification
for BT be 4,000 mt. The amount

specified for BT has equaled 4,000 mt
since 2000. As there continues to be
Canadian interest in transporting
herring for sardine processing, the
specification for BT remains unchanged.

The Herring FMP specifies that DAH
will be set less than or equal to OY and
be comprised of DAP and BT.
Consistent with the proposed
specifications for QY, the Council
recommended that DAH be 107,800 mt
for 2013-2015. DAH should reflect the
actual and potential harvesting capacity
of the U.S. herring fleet. Since 2001,
total landings in the U.S. fishery have
decreased, averaging 93,792 mt over the
time series. Herring landings from the
most recent 5-year period (2007-2011)
averaged 86,373 mt. DAP is the amount
of U.S. harvest that is processed
domestically, as well as herring that is
sold fresh (i.e., bait). DAP is calculated
by subtracting BT from DAH. Using this
formula, the Council recommended that
DAP be 103,800 mt. NMFS concurs that
the U.S. herring fishery has the capacity
to harvest and process the DAH and
DAP recommended by the Council, so it
proposes that DAH be set at 107,800 mt
and DAP be set at 103,800 mt for 2013-
2015.

A portion of DAP may be specified for
the at-sea processing of herring in
Federal waters. When determining the
USAP specification, the Council
considers availability of shore-side
processing, status of the resource, and
opportunities for vessels to participate
in the herring fishery. During the 2007—
2009 fishing years, the Council
maintained a USAP specification of
20,000 mt (Areas %3 only) based on
information received about a new at-sea
processing vessel that intended to
utilize a substantial amount of the
USAP specification. At that time,
landings from Areas 2 and 3—where
USAP is authorized—were considerably
lower than allocated sub-ACLs (formerly
TAGs) for each of the past several years.
Moreover, the specification of 20,000 mt
for USAP did not restrict either the
operation or the expansion of the
shoreside processing facilities during
the 2007-2009 fishing years. However,
this operation never materialized, and
none of the USAP specification was
used during the 2007-2009 fishing
years. Consequently, the Council set
USAP at zero for the 2010-2012 fishing

years. The Council has not received any
information that would suggest
changing this specification for FYs
2013-2015.

The Council recommended and
NMFS is proposing a 3-percent herring
research set-aside (RSA) for all
management areas for fishing years
2014-2015. The research set-aside was
established in Amendment 1 (0-3
percent for any management area). The
herring RSA set-aside is removed from
each sub-ACL prior to allocating the
remaining sub-ACL to the fishery. If a
proposal is approved, but a final award
is not made by NMFS, or if NMFS
determines that the allocated RSA
cannot be utilized by a project, NMFS
shall reallocate the unallocated or
unused amount of the RSA to the
respective sub-ACL, in accordance with
the APA, provided that the additional
catch can be available for harvest before
the end of the fishing year for which
that RSA is specified. Any unallocated
or unused RSA would be re-allocated to
the sub-ACL and made available to the
fleet before the end of the fishing year
in accordance with the APA, provided
that the RSA can be available for harvest
before the end of the fishing year for
which the RSA is specified.

Herring regulations (§ 648.201(g))
specify that up to 500 mt of the Area 1A
sub-ACL shall be allocated for the fixed
gear fisheries in Area 1A (weirs and stop
seines) that occur west of 44° 36.2 N.
Lat. and 67°16.8 W. Long. This set-aside
shall be available for harvest by the
fixed gear within the specified area until
November 1 of each year; any unused
portion of the allocation will be restored
to the Area 1A sub-ACL after November
1. During 2010-2012, the fixed gear set-
aside was specified at 295 mt. Because
the proposed Area 1A sub-ACL for
2013-2015 is not substantially different
from the Area 1A sub-ACL in 2012, the
Council recommended that the fixed
gear set-aside remain the same.
Therefore, the Council recommended,
and NMFS is proposing, that the fixed
gear set-aside be set at 295 mt for 2013—
2015.

Classification

Pursuant to section 304(b)(1)(A) of the
MSA, the NMFS Assistant
Administrator has preliminarily
determined that this proposed rule is
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consistent with the Atlantic Herring
FMP, other provisions of the MSA, and
other applicable law, subject to further
consideration after public comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

An initial regulatory flexibility
analysis (IRFA) was prepared, as
required by section 603 of the
Regulatory Flexibility Act (RFA). The
IRFA describes the economic impact
this proposed rule, if adopted, would
have on small entities. A summary of
the analysis follows.

Statement of Objective and Need

This action proposes management
measures and 2013—-2015 specifications
for the herring fishery. A complete
description of the reasons why this
action is being considered, and the
objectives of and legal basis for this
action, are contained in the preamble to
this proposed rule and are not repeated
here.

Description and Estimate of Number of
Small Entities To Which the Rule Will
Apply

Based on 2012 permit data, the
number of potential fishing vessels in
each permit category in the herring
fishery are as follows: 40 for Category A
(limited access, All Areas); 4 for
Category B (limited access, Areas 2 and
3); 45 for Category C (limited access,
incidental); and 1,984 for Category D
(open access). Using ownership data
and this permit information, 61 entities
were analyzed relative to the impacts on
small entities when the Council made
its recommendations on this action.
Three entities, owning vessels with
Category A permits, were considered
large entities, as defined in section 601
of the RFA, based on the small business
size standards in effect when the
Council made its recommendations on
this action.

The Office of Advocacy at the Small
Business Administration (SBA) suggests
two criteria to consider in determining
the significance of regulatory impacts:
Disproportionality and profitability. The
disproportionality criterion compares
the effects of the regulatory action on
small versus large entities (using the
SBA-approved size definition of “small
entity”’), not the difference between
segments of small entities. The changes
in profits, costs, and net revenues due
to Framework 2/Specifications are not
expected to be disproportional for small
versus large entities, as the proposed
action will affect all entities, large and
small, in a similar manner. As a result,
this action would have proportionally
similar impacts on revenues and profits

of each vessel and each multi-vessel
owner compared both to status quo (i.e.,
FY 2012) and no action levels.
Therefore, this action is not expected to
have disproportionate impacts or place
a substantial number of small entities at
a competitive disadvantage relative to
large entities.

Subsequent to Council action related
to this proposed rule, SBA revised its
small business size standards for several
industries in a final rule effective July
22,2013 (78 FR 37398, June 20, 2013).
The rule increased the size standard for
Finfish Fishing from $4.0 to $19.0
million, Shellfish Fishing from $4.0 to
$5.0 million, and Other Marine Fishing
from $4.0 to $7.0 million. NMFS has
reviewed the analyses prepared for this
action in light of the new size standards.
In preparing this IRFA, NMFS reviewed
permit, landings, and ownership data,
NMEFS discovered an error in tabulating
revenues and entities for 2012 and
corrects the numbers in this proposed
rule.

NMFS has now identified 70 entities
(compared to 61 in the original analysis)
that held at least one limited access
herring permit (category A, B, or C) in
2012. Many of these entities were active
in both finfish fishing and shellfish
fishing industries. In order to make a
determination of size, fishing entities
are first classified as participants in
either the Finfish Fishing or Shellfish
Fishing industry. If an entity derives
more than 50 percent of its gross
revenues from shellfish fishing, the $5.0
million standard for total revenues is
applied. If an entity derives more than
50 percent of its gross revenues from
finfish fishing, the $19.0 million
standard for total revenues is applied.
Based on the revised criteria, there are
7 large shellfish fishing entities to
which the proposed rule would apply.
There are 63 small entities to which the
proposed rule would apply.

Of the 63 small entities, 39 reported
no revenue from herring during 2012.
For the twenty-four (24) small entities
that were active in the herring fishery,
median gross revenues were
approximately $872,000 and median
revenues from the herring fishery were
approximately $219,000. There is large
variation in the importance of herring
fishing for these small entities. Eight of
these 24 active small entities derive less
than 5 percent of their total fishing
revenue from herring. Seven of these 24
active small entities derive more than 95
percent of their total fishing revenue
from herring.

After considering the new
information, and the new SBA size
standards, NMFS does not believe that
the new size standards affect the above

conclusion that the proposed action
would affect all entities, whether large
or small, in a similar manner. NMFS
solicits public comment on the analyses
in light of the new size standards and
revised permit and entity information.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

This action does not contain any new
collection-of-information, reporting,
recordkeeping, or other compliance
requirements. It does not duplicate,
overlap, or conflict with any other
Federal rules.

Minimizing Significant Economic
Impacts on Small Entities

Proposed Actions

Framework Adjustment 2, by allowing
sub-ACL carryover, would improve
profitability by allowing the industry to
maximize opportunities to fish when
markets are favorable. The proposed
2013-2015 herring specifications, ABC,
and the corresponding sub-ACLs would
increase for the upcoming 3 fishing
years (106,00 mt to 114,000 mt), which
could also increase profitability. The
proposed AMs are expected to act as an
incentive to avoid exceeding the ACL
and are expected to have minimal
impacts on profitability. The impacts of
these measures are described below.

Seasonal Splits of Sub-ACLs

Relative to the status quo, the
proposed measures, which allow for
seasonal splits, may have costs to the
herring industry. A seasonal split would
delay harvest of herring and potentially
reallocate herring effort from earlier in
the season to later in the season. The
purpose of this measure is to ensure that
the herring sub-ACLs are not met or
exceeded early in the fishing year.
Prolonging the fishing season, or
delaying fishing opportunities until late
in the fishing year may be desirable in
many cases. For example, because
herring and mackerel are jointly caught
at the end of the fishing year in Area 2,
there may be an opportunity to increase
catch by delaying some effort until later
during the year to provide an
opportunity to catch mackerel along
with herring. Therefore, there may be
benefits to fishing businesses that
participate in both the herring and
mackerel fishery if the Council chooses
to adopt a seasonal split in Area 2, or
other areas, in future actions.

The specifications for 2013-2015
implement the actual seasonal splits.
The status quo for seasonal splits
includes a seasonal split for Area 1A (0
percent for January—May and 100
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percent for June-December), and no
seasonal splits for the other areas. The
proposed measures adds a seasonal split
for Area 1B (0 percent January—April
and 100 percent in May-December).
This would delay fishing in Area 1B to
allow for sufficient time for overage or
carryover determinations so the
industry may be better able to harvest
within the sub-ACL. The proposed Area
1B split may increase user-group
conflicts, particularly between the
midwater trawl herring vessels and
recreational anglers who utilize Area 1B
in June. With the exception of 2011 and
2012, Area 1B has been open year-round
to the herring fishery (only in 2012 was
it closed in June) without significant
conflict with the recreational fishery.
However, the proposed seasonal split
may increase herring vessel activity in
Area 1B in June.

An Area 2 split of 67 percent in
January—February and 33 percent in
March-December was considered, but
not selected. The seasonal splitting
proposed for Area 2 could ensure
herring availability towards the end of
the year. This could have positive
economic benefits for fishing vessels
that are jointly catching herring and
mackerel at the end of the calendar year.

Carryover Provisions

Relative to the status quo, the
proposed measures to allow for
carryover of up to 10 percent of sub-
ACL benefits the herring industry by
increasing operational flexibility and
efficiency. For all carryover options,
there are slightly higher regulatory and
monitoring costs for NMFS. The Council
also considered three options for how to
apply the proposed carryover, which
have different potential economic
impacts to affected entities. Under the
Preferred Option (Option 1), there
would be no corresponding increase in
the total stockwide ACL. Under Option
2, an increase in the total stockwide
ACL would be possible and the
determination would be authorized by
NMFS Regional Administrator. Under
Option 3, the total stockwide ACL could
increase but could not exceed ABC in
any fishing year. All options would
provide benefits to the herring industry
in terms of increased operational
flexibility, higher levels of catch in
subsequent years, or both. There may be
moderate increases in monitoring and
reporting costs which would accrue to
fishery managers (NMFS) associated
with these options.

Impacts of OFL/ABC Alternatives

Relative to the status quo, the
proposed specifications for setting the
herring ABC and OFL for 2013-2015

will result in an increase in OFL and
ABC. Increasing, then maintaining a
stable OFL and ABC would provide net
benefits to the herring industry in the
short and long term, relative to the
status quo. Moderately higher amounts
of catch may result in slightly lower bait
costs to the lobster industry. Alternative
3 for setting ABC for 2013-2015 would
also increase the amount of available
catch over the three year specifications
period and thereby the potential net
benefits to the herring industry in the
short and long term, relative to the
status quo. However, Alternative 3
would provide lower net benefits than
Alternative 2 because it would not
provide the industry with stable market
expectations and improved ability for
business planning.

Sub-ACL Options

Relative to the status quo, these
specifications would provide 16,600 mt
of additional yield each year in 2013-
2015 relative to the yield available in
2012. Increasing a sub-ACL results in
positive economic impacts, if the
increase translates into increased catch.
Increases in sub-ACLs that are not likely
to be fully utilized will provide
minimal, if any, economic benefits. The
values of sub-ACLs under consideration
in all options are within the range of
recent sub-ACLs and catches. This
suggests that the herring industry could
approach full utilization of the sub-
ACLs under any of the options. Relative
to the status quo, all other alternatives
are expected to provide similar benefits
because they are primarily distributive
in nature.

Impacts of Other Proposed 2013-2015
Fishery Specifications

No costs or benefits are expected for
the specifications of management
uncertainty, RSAs, Fixed Gear Set-Aside
(FGSA), DAH, BT, or USAP relative to
the status quo.

Accountability Measures

The proposed measures would close
the directed fishery at 92 percent of the
sub-ACL. Relative to the status quo of 95
percent of the sub-ACL, this alternative
may limit fishing opportunities, which
would be a cost to the industry.
However, this measure may also ensure
that sub-ACLs are not exceeded and
deducted from future ACLs. The
proposed measure would close the
entire fishery at 95 percent of the total
stockwide ACL; this differs from the
status quo because there is currently no
trigger to close the directed fishery in all
areas based on a percentage of the total
ACL. This may impose a small short-
term cost on the herring industry

relative to the status quo, but there are
expected to be long-term benefits from
reducing ACL overages. Moreover, the
92-percent trigger for the sub-ACLs in
the management areas should minimize
impacts associated with closures,
especially when combined with
carryover provisions that are proposed
in Framework 2. The Council also
evaluated an option that would close
the entire fishery at 92 percent of the
total stockwide ACL; this would also
impose a small cost on the herring
industry relative to the status quo, but
presumably less closing the fishery at 95
percent of the catch.

Alternative 3 would have lower costs
to the herring industry but may be less
effective at achieving the conservation
objectives of the Herring FMP. Under
Alternative 4, the closure trigger would
be affected by any previous overages.
This would increase the management
complexity for regulators and the
industry because there could be
different triggers for each management
area.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Recordkeeping and
reporting requirements.

Dated: July 29, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the

preamble, 50 CFR part 648 is proposed
to be amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648

continues to read as follows:
Authority: 16 U.S.C. 1801 et seq.

m 2. In § 648.14, paragraph (r)(1)(vi)(G)

is added to read as follows:

§648.14 Prohibitions.

* * * * *

(r) * *x %
(1) * x %
(Vi) * x %
(G) Fish for, possess, or retain herring
in any management area during a season
that has zero percent of the herring sub-
ACL allocated as specified in
§648.201(d).

* * * * *

m 3.In § 648.201, paragraphs (a)(1), (d),
and (f) are revised to read as follows:

§648.201 AMs and harvest controls.

(a) * * * (1) Herring sub-ACLs and
ACL—(i) Management area closure. If
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NMFS projects that catch will reach 92
percent of the annual sub-ACL allocated
to a management area before the end of
the fishing year, or 92 percent of the
Area 1A or Area 1B sub-ACL allocated
to a seasonal period as set forth in
paragraph (d) of this section, NMFS
shall prohibit vessels, beginning the
date the catch is projected to reach 92
percent of the sub-ACL, from fishing for,
possessing, catching, transferring, or
landing more than 2,000 1b (907.2 kg) of
Atlantic herring per trip in the
applicable area, and from landing
herring more than once per calendar
day, except as provided in paragraphs
(b) and (c) of this section. NMFS shall
implement these restrictions in
accordance with the APA.

(ii) Herring fishery closure. If NMFS
projects that catch will reach 95 percent
of the ACL before the end of the fishing
year, NMFS shall prohibit vessels,
beginning the date the catch is projected
to reach 95 percent of the ACL, from
fishing for, possessing, catching,
transferring, or landing more than 2,000
b (907.2 kg) of Atlantic herring per trip
in all herring management areas, and
from landing herring more than once
per calendar day, except as provided in
paragraphs (b) and (c) of this section.
NMFS shall implement these

restrictions in accordance with the APA.
* * * * *

(d) Seasonal sub-ACL periods. The
sub-ACL for each herring management
area may be divided into seasonal
periods by month. Seasonal sub-ACLs
for herring management areas, including
the specification of the seasonal periods,
shall be set through the annual
specification process described at
§648.200. The seasonal allocation of
sub-ACLs are as follows:

(1) Area 1A: Zero percent available for
harvest during January—May; 100
percent available for harvest during
June—December.

(2) Area 1B: Zero percent available for
harvest during January—April; 100
percent available for harvest during
May-December.

(3) Area 2: 100 percent available for
harvest during January—December.

(4) Area 3:100 percent available for
harvest during January—December.

* * * * *

(f) Carryover. Subject to the
conditions described in this paragraph
(f), up to 10 percent of unharvested
catch in a herring management area in
a fishing year shall be carried over and
added to the sub-ACL for that herring
management area for the fishing year
following total catch determination. For
example, NMFS will determine total
catch from 2013 during 2014, and will

add carryover to the applicable sub-
ACL(s) in 2015. All such carryover shall
be based on the herring management
area’s initial sub-ACL allocation for the
fishing year, not the sub-ACL as
increased by carryover or decreased by
an overage deduction, as specified in
paragraph (a)(3) of this section. All
herring landed from a herring
management area shall count against
that area’s sub-ACL, as increased by
carryover. For example, if 500 mt of
herring is added as carryover to a 5,000
mt sub-ACL, catch in that management
area would be tracked against a total
sub-ACL of 5,500 mt. NMFS shall add
sub-ACL carryover only if the ACL,
specified consistent with
§648.200(b)(3), for the fishing year in
which there is unharvested herring, is
not exceeded. The ACL, consistent with
§648.200(b)(3), shall not be increased
by carryover specified this paragraph (f).
[FR Doc. 2013-18655 Filed 8-1-13; 8:45 am|
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 130711609-3609-01]
RIN 0648-BD38

Control Date for Qualifying Landings
History and to Limit Speculative Entry
into the lllex Squid Fishery; Atlantic
Mackerel, Squid and Butterfish Fishery
Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Advance notice of proposed
rulemaking (ANPR); request for
comments.

SUMMARY: At the request of the Mid-
Atlantic Fishery Management Council,
this notice announces a control date that
may be applicable, but not limited to,
qualifying landings history for
continued access to the Illex squid
moratorium limited access permit
program. NMFS intends this notice to
promote awareness of possible
rulemaking, alert interested parties of
potential eligibility criteria for future
access, and discourage speculative entry
into and/or investment in the Illex squid
fishery while the Mid-Atlantic Fishery
Management Council considers if and
how access to the Illex squid fishery
should be controlled.

DATES: August 2, 2013, shall be known
as the “control date” for the Illex squid
fishery, and may be used as a reference
date for future management measures
related to the maintenance of a fishery
with characteristics consistent with the
Council’s objectives and applicable
Federal laws. Written comments must
be received on or before September 3,
2013.

ADDRESSES: You may submit comments
on this document, identified by NOAA-
NMFS-2013-0107 by any of the
following methods:

Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2013-
0107, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

Mail: Submit written comments to
John K. Bullard, Regional
Administrator, National Marine
Fisheries Service, 55 Great Republic
Drive, Gloucester, MA 01930. Mark the
outside of the envelope, “Comments on
Illex Squid Qualification Control Date.”

Fax:(978) 281-9135; Attn: Aja
Szumylo.

Instructions: Comments must be
submitted by one of the above methods
to ensure that the comments are
received, documented, and considered
by NMFS. We may not consider
comments sent by any other method, to
any other address or individual, or
received after the end of the comment
period. All comments received are a
part of the public record and will
generally be posted for public viewing
on www.regulations.gov without
change. All personal identifying
information (e.g., name, address, etc.)
submitted voluntarily by the sender will
be publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous). We accept attachments to
electronic comments only in Microsoft
Word or Excel, WordPerfect, or Adobe
PDF file formats.

FOR FURTHER INFORMATION CONTACT: Aja
Szumylo, Fishery Policy Analyst, 978—
675-9195, fax 978—281-9135.
SUPPLEMENTARY INFORMATION: The
Atlantic Mackerel, Squid, and Butterfish
(MSB) Fishery Management Plan (FMP)
is managed by the Mid-Atlantic Fishery
Management Council (Council). Illex
squid (Illex illecebrosus) supports
important commercial fisheries along
the Atlantic coast of the United States,
primarily from New Jersey to
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Massachusetts, generating ex-vessel
revenues in the $7.5 to $12.5 million
range annually in most years since 1989.
Since April 2, 1996, the Council has
managed Illex squid under a
moratorium permit to prevent
overcapitalization of the fleet (65 FR
14465). The Council has considered
additional capacity controls since 2003.
On May 20, 2003 (68 FR 27516), NMFS
published, at the request of the Council,
an ANPR indicating that the Council
intended to consider alternatives to
further control capacity in the longfin
and Illex fisheries. (Longfin squid is not
a subject of this notice, though a longfin
squid control date ANPR was recently
published on May 16, 2013; 78 FR
28794.) Accordingly, May 20, 2003, was
termed a ‘‘control date,” and notice was
provided that the control date may be
used for establishing eligibility criteria
for determining levels of future access to
the Illex squid, longfin squid, and
butterfish fisheries, subject to Federal
authority. On January 8, 2010 (75 FR
1024), NMFS published, at the request
of the Council, a subsequent ANPR
reaffirming the May 20, 2003, control
date for both longfin and Illex squid
fisheries.

In the case of the Illex squid fishery,
the Council is currently concerned with
excess and/or latent capacity. Since
2003, approximately 7 to 21 of the 76

Illex squid moratorium-permitted
vessels have accounted for 95 percent of
Illex squid landings. Activation of latent
capacity, in conjunction with
restrictions in other fisheries, may
create a derby fishery during the period
of Illex availability during the summer
and early fall of each year. Therefore,
the Council has expressed a need to
examine excess capacity and/or latent
capacity in the limited entry section of
this fishery.

At its June 2013 meeting, the Council
requested that NMFS also publish this
control date to discourage speculative
activation of previously unused effort or
capacity in the Illex squid fishery while
alternative management regimes to
control capacity or latent effort are
discussed, possibly developed, and
implemented. The control date
communicates to fishermen that
performance or fishing effort after the
date of publication may not be treated
the same as performance or effort that
was expended before the control date.
The Council may choose to use different
qualification criteria that do not
incorporate the new control date. The
Council could also choose to develop
alternative qualification criteria based
on the May 20, 2003, date and/or
January 8, 2010, reaffirmation date. The
Council may also choose to take no

further action to control entry or access
to the Illex squid fishery.

This notification establishes August 2,
2013, as the new control date for
potential use in determining historical
or traditional participation in the Illex
squid fishery. Consideration of a control
date does not commit the Council to
develop any particular management
regime or criteria for participation in
these fisheries. The Council may choose
a different control date; or may choose
a management program that does not
make use of such a date. Any action by
the Council will be taken pursuant to
the requirements for FMP development
established under the Magnuson-
Stevens Act.

This notification also gives the public
notice that interested participants
should locate and preserve records that
substantiate and verify their
participation in the Illex squid fishery in
Federal waters.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 30, 2013.
Alan D. Risenhoover,
Director, Office of Sustainable Fisheries,
performing the functions and duties of the
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.
[FR Doc. 2013-18675 Filed 8—1—13; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

Tobacco Transition Program; Final
Assessment Procedures

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice.

SUMMARY: This notice provides
information about the final quarterly
assessments for the Tobacco Transition
Program (TTP). Through the Tobacco
Transition Payment Program (TTPP),
which is part of the TTP, eligible former
tobacco quota holders and tobacco
producers receive payments in 10
annual installments in fiscal years (FY)
2005 through 2014. To fund TTPP, the
Commodity Credit Corporation (CCC)
collects quarterly assessments from
domestic manufacturers and importers
of tobacco products. As specified in the
Fair and Equitable Tobacco Reform Act
of 2004 (FETRA), the Secretary must
ensure the final assessment is collected
no later than September 30, 2014. Also,
as specified in the TTP regulations, the
final two calendar quarterly payments
are both due to CCC on September 30,
2014. This notice provides information
about the final monthly reporting date
by domestic manufacturers and
importers, the final date for revisions of
volume or tax data by domestic
manufacturers and importers of tobacco
products, and other information about
how the assessment part of TTP will be
operated in the final months. TTP will
continue to operate as specified in
existing regulations, which are not
changing with this notice.

DATES: Effective August 2, 2013.
ADDRESSES: USDA Farm Service
Agency, Economic and Policy Analysis
Staff, 1400 Independence Ave. SW.,
Room 3722-S, STOP 0515, Washington,
DC 20250-0515.

FOR FURTHER INFORMATION CONTACT:
Darlene Soto; telephone: (202)720-0542.

Persons with disabilities who require
alternative means for communications
(Braille, large print, audio tape, etc.)
should contact the USDA Target Center
at (202)720-2600 (voice and TDD).

SUPPLEMENTARY INFORMATION:
Background

The TTP regulations are located in 7
CFR part 1463; TTP was authorized by
Title VI of the American Jobs Creation
Act of 2004 (Pub. L. 108-357). Title VI
is also known as FETRA (7 U.S.C. 518—
519a). FETRA repealed the tobacco
marketing quota and related price
support programs authorized by Title III
of the Agricultural Adjustment Act of
1938 and by the Agricultural Act of
1949 and provides for payments to
persons who were owners of farms with
tobacco quotas (referred to as tobacco
quota holders), or who produced
regulated tobacco. As specified in
FETRA, TTPP is funded using
assessments collected quarterly from
domestic tobacco manufacturers and
importers.

This notice provides the following
information, for domestic manufacturers
and importers of tobacco products,
about the conclusion of the TTP:

e Issuance of the final quarterly TTP
assessment invoice,

e Final monthly reports (including
final revisions of individual monthly
reports),

¢ Final revisions of quarterly
assessment calculations,

e Calculation of CCC estimated
interest and actual daily net interest in
calendar year 2014,

¢ Penalty calculations for calendar
year 2014,

o Appeals or disputes, and

o Archiving of TTP assessment
documents.

Issuance of Final Quarterly TTP
Assessment Invoice

The 40th quarterly assessment
(quarter ending December 2014
assessment) will be the final TTP
assessment. FETRA and the TTP
regulations in 7 CFR 1463.9(c) specify
that the last assessment payment must
be sent to CCC by September 30, 2014.
CCC will issue the 40th (final) quarterly
assessment invoice on September 1,
2014, along with the 39th quarterly
assessment. Consequently, no
assessment invoice will be issued in
December 2014. Section 625(d)(3)(A) of

FETRA specifies that the Secretary must
ensure that the final assessment is
collected no later than September 30,
2014, and the TTP regulations in 7 CFR
1463.8(b) specify that manufacturers
and importers will receive the
assessment invoice for each quarter 30
calendar days before the end of the
quarter. For these reasons, as noted
above, the final assessment notification
must be no later than September 1,
2014.

The adjusted market share for the
39th and 40th quarterly assessment
payments due on September 30, 2014,
will be based on the assessed entity’s
market activity during April 1 to June
30, 2014. The 40th quarterly assessment
will be initially determined by using the
same adjusted market share of an entity
that was used to determine the 39th
quarterly assessment; this is the
“original” adjusted market share for the
40th quarterly assessment (see below for
information on revisions to quarterly
assessments). Adjusted market share is
the market share of a domestic
manufacturer or domestic importer of
tobacco products adjusted to reflect
such entity’s share of a class of tobacco
during the immediately preceding
calendar year quarter.

Final Individual Entity Monthly
Reports

The final TTP monthly report
(Tobacco Products Subject to Tax for the
Tobacco Transition Assessment
Program) for September 2014 will be
due to CCC no later than October 20,
2014. The monthly reporting
requirements are described in 7 CFR
1463.6, “Determination of Persons
Liable for Payment of Assessments.”
The reporting requirements for the final
report are the same as for previous
months of TTP, which are specified in
the regulations.

In the event of an error on any
monthly tobacco report submitted to
CCC in 2014, tobacco manufacturers or
importers may submit corrected or
revised reports up to the final date of
November 30, 2014. After this date, no
revisions will be accepted.

Final Revisions of 2014 Quarterly
Assessment Calculations

As noted above, the original adjusted
market shares for the 40th (final)
quarterly assessment payment, which is
due to CCC on September 30, 2014, will
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be identical to the market shares used
for the 39th quarterly assessment.

Revised quarterly assessments for
2014 will be issued no later than June
1, 2015. The process is as follows. First,
CCC will revise the December 2014
adjusted market shares to reflect actual
removals, using monthly reports
submitted by domestic tobacco
manufacturers and importers for July
through September 2014, and issue a
revised December 2014 assessment.
Next, CCC will further revise all 4
quarters of 2014 based on the actual
program costs and actual interest for
2014, any revisions to any monthly
tobacco reports, and will include tax
and volume data received from
domestic tobacco manufacturers and
importers not included in previous
assessment calculations (such as late
reports and tax and volume data from
the U.S. Department of Treasury’s
Alcohol and Tobacco Tax and Trade
Bureau and the U.S. Department of
Homeland Security’s Customs and
Border Protection for nonreporting
entities).

Calculation of CCC Estimated Interest
Costs for 2014

Though the majority of TTPP annual
payments to eligible former tobacco
quota holders and producers are made
in January of each year, the assessment
payments are not collected until March
30th, June 30th, September 30th, and
December 30th. Therefore, CCC borrows
funds, upfront, from the U.S. Treasury
to cover these payments. Accordingly,
CCC’s estimated interest costs are
included in the quarterly assessments.
Due to the fact that the final assessment
will be collected on September 30, 2014,
the calculation formula for CCC’s
estimated interest costs will be slightly
different for 2014. At the beginning of
each calendar year, CCC estimates the
amount of interest that will be incurred.
At the end of the calendar year, CCC
revises these estimates to reflect actual
daily net interest, and provides revised
quarterly assessments for the entire
previous fiscal year. The following
paragraphs explain how these
calculations will be made for 2014.

The Example of Estimated Interest
Computation table below shows how
CCC will compute estimated quarterly
interest in 2014, using an example
interest rate of 0.125 percent. The actual
interest rate may be higher or lower than
0.125 percent; CCC’s interest borrowing
rate from the United States Treasury for
2014 will be published by the USDA
Farm Service Agency in January 2014
and will be available from the following
Web page: http://www.fsa.usda.gov/
FSA/webapp?area=about&subject
=landing&topic=sao-cc-cr. The key
element the table below shows is how
the estimated interest will be calculated
for the final 2 quarters of calendar year
2014. In the example shown, if interest
rates are 0.125 percent, CCC interest rate
costs will be approximately $75,000 less
than if the 40th payment were due
December 30, 2014. The table shows the
overall calculations at the national level,
with the estimated national assessment
divided for the four estimated quarterly
assessments.

BILLING CODE 3410-05-P


http://www.fsa.usda.gov/FSA/webapp?area=about&subject=landing&topic=sao-cc-cr
http://www.fsa.usda.gov/FSA/webapp?area=about&subject=landing&topic=sao-cc-cr
http://www.fsa.usda.gov/FSA/webapp?area=about&subject=landing&topic=sao-cc-cr

Federal Register/Vol. 78, No. 149/Friday, August 2, 2013/ Notices 46907
Example of Quarterly Estimated Interest Computation for 2014
a. b. c. d. e. f. g. h.
Estimated Estimated Rounded Estimated Estimated Days of Rounded Total Estimated
Quarterly Annual Daily Remaining Balance Quarterly Interest to Interest Due Quarterly
Assessment | Interest Rate | Interest Rate | Due of the National National be (Interest Started Assessment
Payment Due (%) (%) Assessment Assessment Calculated | on January 15)
Date
Standard interest calculation for first 2 quarters:
30-Mar-14 0.125 0.000342 $956,000,000 $239,000,000 75 $245,214.00 | $239,245,214.00
30-Jun-14 0.125 0.000342 $717,000,000 $239,000,000 92 $225,596.88 | $239,225,596.88
Interest calculation for 3rd quarter:
0.125 I 0.000342 $478,000,000 I $239,000,000 92 $150,397.92 ]
Interest spread from 3™ quarter over 3™ and 4" quarter assessments:
30-Sep-14 0.125 0.000342 $478,000,000 $239,000,000 $75,198.96 | $239,075,198.96
30-Sep-14 0.125 0.000342 $239,000,000 $239,000,000 $75,198.96 | $239,075,198.96

NOTE: The table shows the calculations at the National level. The first 2 rows show the first 2 quarterly assessments of calendar
year 2014. The last 2 rows show the calculations for the last 2 quarterly assessments for calendar year 2014. As specified in CCC
regulations (7 CFR 1463.9(c)), the last 2 assessments payments will be due September 30, 2014. The table shows how CCC will
adjust the interest calculations for the last 2 quarterly assessments.

Column a is the Estimated Quarterly Assessment Payment Due Date.

Column b shows the sample estimate of 0.125 percent for the U.S. Department of Agriculture's CCC borrowing rate.
Column c is the annual interest rate divided by the days in a year (Column a divided by 365)

Column d is the estimated total National Assessment remaining balance at the beginning of each quarter.

Column e is the estimated total annual National Assessment of $956M divided equally into four quarterly assessments.

Column f is the computation for the number of days since last payment due. Assessments are billed one quarter after the
assessed activities took place. For example, the quarterly assessments due on March 30, 2014 are for the time period October
1 through December 31, 2013. The Estimated Interest Computation for “Days of Interest to be Calculated” is calculated
with:

e Quarter | beginning on January 15" of each year and running through March 30. That equates to 75 days of interest

to be calculated for the 1™ quarter of FY 2014.

¢ Quarter 2 runs from April 1 through June 30, which equals 92 days.

e  Quarter 3 runs from July 1 through September 30, which equals 92 days.

e  The program ends on September 30, 2014; therefore, no estimated interest will be calculated past that date.

Column g is the Daily Interest Rate times the Remaining Balance Due of the Estimated National Assessment times Days of
Interest to be Calculated (column ¢ times column d times column f; the calculation is rounded to 8 decimals) for the first 3
quarters. The estimated assessments for the last 2 rows spread the 3™ quarter calculated interest over the 2 assessments as
explained below.

e  For the last two quarters of calendar year 2014, the interest will be calculated differently than for previous years
because the last two payments will both be due September 30, 2014. CCC’s estimated interest costs for calendar
year 2014 will be lower than if the 40™ payment were due in December, because CCC will not have any estimated
interest costs after September 30, 2014.

e Inthe example shown, if interest rates are 0.125%, CCC interest rate costs will be approximately $75,000 less than
if the 40 payment were due December 30, 2014.

e The Q3 interest will be split across the last two quarters (the 39" and 40" assessments).

Column h is the Total Quarterly Assessment, which includes interest that CCC must pay for borrowing funds.

BILLING CODE 3410-06-C year, as well as determine the final

payment amount dispersed to tobacco
quota holders and producers of tobacco.
After each FY closes, CCC runs a query
against the accounting system to retrieve

the daily TTPP disbursements paid to
former tobacco quota holders and
producers throughout the year. Next,
CCC calculates the cumulative daily
disbursements and reduces the

In order to provide quarterly
revised—or true—assessments, CCC will
recalculate the estimated interest based
on the daily net interest for the calendar
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cumulative quarterly tobacco
assessments from that activity. CCC
computes daily interest against the net
value of the disbursements minus the
assessments. Daily interest is based on
the CCC’s borrowing rate from the U.S.
Treasury as of January 1.

Although the last assessment payment
of TTP is due on September 30, 2014,
the total net interest calculations based
on actual interest will include the daily
net interest through December 31, 2014.

Penalty Calculations for 2014

Penalties will be issued to any
manufacturer or importer that fails to
submit monthly reports to CCC for any
month during October 2013 through
September 2014. The penalties for the
failure to submit monthly tobacco
reports and supporting documentation,
providing false reports, or providing late
reports (after the deadline of October 20,
2014) will be determined by CCC in
accordance with 7 CFR 1463.10.

Appeals or Disputes

If a manufacturer or importer wishes
to appeal its 39th estimated quarterly
assessment (which, as noted above, will
also be used as the 40th quarterly
assessment), a written statement must
be submitted to CCC within 30 business
days from the date the manufacturer or
importer received the assessment
notification. CCC mails out its
assessment notices several days before
the end of the month; absent evidence
to the contrary, the date the assessment
notification was received will be
deemed September 2, 2014. As a result,
the deadline for appeals will be October
14, 2014, or 30 business days after
actual receipt of the notice, whichever
is later.

If a manufacturer or importer wishes
to appeal its revised—or true—2014
quarterly assessments, it must submit a
written statement within 30 business
days from the date the manufacturer or
importer received its revised assessment
notification. Absent evidence to the
contrary, the date the revised
assessment notification was received
will be deemed June 1, 2015. As a
result, the deadline for appeals will be
July 13, 2015, or 30 business days after
actual receipt of the notice, whichever
is later.

Appeals of TTP assessments and
penalties must be in made in
accordance with the provisions of 7 CFR
1463.11, except as regarding the address
for submission of appeals, as noted
above.

Archiving of TTP Assessment
Documents

CCC will archive all records related to
the assessment portion of TTP at a
Federal Records Center. CCC will
archive FY 2014 tobacco records on or
about December 30, 2015.

Signed on: July 29, 2013.
Juan M. Garcia,
Administrator, Farm Service Agency, and
Executive Vice President, Commodity Credit
Corporation.
[FR Doc. 2013-18671 Filed 8—1-13; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Announcement of Grant Application
Deadlines and Funding Levels for the
Assistance to High Energy Cost Rural
Communities and Bulk Fuel Grants

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice of Funding Availability
(NOFA).

SUMMARY: The Rural Utilities Service
(RUS), an agency of the United States
Department of Agriculture (USDA),
announces the availability of up to
$7.766 million in fiscal year 2013
(FY13) for competitive grants to assist
communities with extremely high
energy costs and, up to $1 million in
FY13 for competitive grants to state
entities to establish and support a
revolving fund to provide a more cost-
effective means of purchasing fuel
where the fuel cannot be shipped by
means of surface transportation. The
grant funds to assist communities with
extremely high energy costs may be
used to acquire, construct, extend,
upgrade, or otherwise improve energy
generation, transmission, or distribution
facilities serving communities in which
the average residential expenditure for
home energy exceeds 275 percent of the
national average. The grant funds to
establish and support a revolving fund
must be used to facilitate cost effective
fuel purchases for persons,
communities, and businesses in eligible
areas. This notice describes the
eligibility and application requirements,
the criteria that will be used by RUS to
award funding, and information on how
to obtain application materials.

DATES: You may submit completed grant
applications on paper or electronically
according to the following deadlines:

e Paper applications must be
postmarked and mailed, shipped, or
sent overnight, no later than September
3, 2013, or hand delivered to RUS by
this deadline, to be eligible under this

NOFA. Late or incomplete applications
will not be eligible for FY 2013 grant
funding.

¢ Electronic applications must be
submitted through Grants.gov no later
than midnight September 3, 2013 to be
eligible under this NOFA for FY 2013
grant funding. Late or incomplete
electronic applications will not be
eligible.

¢ Applications will not be accepted
by electronic mail. Applications will be
accepted upon publication of this notice
until midnight (EST) of the closing date
of September 3, 2013.

ADDRESSES: You may submit completed
applications for grants on paper or
electronically to the following
addresses:

e Paper applications are to be
submitted to the Rural Utilities Service,
Electric Programs, United States
Department of Agriculture, 1400
Independence Avenue SW., STOP 1560,
Room 5165 South Building,
Washington, DC 20250-1560.
Applications should be marked
“Attention: High Energy Cost Grant
Program” or “Attention: Bulk Fuel
Grant Program”

e Applications may be submitted
electronically through Grants.gov.
Information on how to submit
applications electronically is available
on the Grants.gov Web site at http://
www.Grants.gov.

Application Guides and materials
may be obtained electronically through:
http://www.rurdev.usda.gov/

UEP Our Grant Programs.html. Call
the RUS Electric Programs at (202) 720—
9545 to request paper copies of
Application Guides and other materials.

FOR FURTHER INFORMATION
CONTACT:

Kristi Kubista-Hovis, Senior Policy
Advisor, Rural Utilities Service, Electric
Programs, United States Department of
Agriculture, 1400 Independence Avenue
SW., STOP 1560, Room 5165 South
Building, Washington, DC 20250— 1560.
Telephone (202) 720-9545, Fax 202—
690-0717, email Kristi.kubista-
hovis@wdc.usda.gov

SUPPLEMENTARY INFORMATION:

Overview Information

Federal Agency Name: United States
Department of Agriculture, Rural
Utilities Service.

Funding Opportunity Title: Assistance
to High Energy Cost Rural Communities
and the Bulk Fuel Grant Program.

Announcement Type: Initial
announcement.

Funding Opportunity Number: RD—
RUS-HECG12.

Catalog of Federal Domestic
Assistance (CFDA) Number: 10.859. The
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CFDA title for this program is
““Assistance to High Energy Cost Rural
Communities.”

Dates: Applications must be
postmarked and mailed or shipped, or
hand delivered to the RUS, or filed with
Grants.gov by September 3, 2013.

Items in Supplementary Information

1. Funding Opportunity Description: Brief
Introduction and Definitions

II. Award Information: Projected Available
Funding

II. Eligibility Information: Who Is Eligible,

and What Kinds of Projects Are Eligible,

What Criteria Determine Basic Eligibility

IV. SUTA: The Applicant Needs To Notify
RUS That It Is Seeking Consideration
Under the 7 CFR 1700, Substantially
Underserved Trust Areas (the SUTA
Regulation) and Identify the
Discretionary Authorities of the
Secretary of Agriculture Described in the
SUTA Regulation That It Seeks To Have
Applied to Its Application

V. Application and Submission Information:
Where To Get Application Materials,
What Constitutes a Completed
Application, How and Where To Submit
Applications, Deadlines, and Items That
Are Eligible

VI. Application Review Information:
Considerations and Preferences, Scoring
Criteria, Review Standards, and
Selection Information

VII. Award Administration Information:
Award Notice Information, Award
Recipient and Reporting Requirements

VIIL. Agency Contacts: Web, Phone, Fax,
Email, Contact Name

I. Funding Opportunity Description

The Rural Utilities Service (RUS) is
seeking applications for competitive
grants under section 19 of the Rural
Electrification Act of 1936 (the “RE
Act”) (7 U.S.C. 918a).

This NOFA announces the availability
of FY13 grant funds, and provides an
overview of the grant programs, the
eligibility and application requirements,
and selection criteria for grant
proposals. This NOFA specifies the high
energy cost and bulk fuel eligibility
benchmarks and scoring criteria for
FY13 grants. RUS is also making
available an Application Guide with
more detailed information on
application requirements and copies of
all required forms and certifications.
The Application Guide is available on
the Internet from the RUS Web site at:
http://www.rurdev.usda.gov/

UEP _Our Grant Programs.html. The
Application Guide may also be
requested from the contact listed in the
FOR FURTHER INFORMATION CONTACT
section of this notice. For additional
information, applicants should consult
the program regulations at 7 CFR part
1709.

Definitions

Consult the program regulations at 7
CFR part 1709 and the Application
Guide for additional definitions used in
this program. As used in this NOFA:

Agency means the Rural Utilities
Service (RUS) of the United States
Department of Agriculture.

Application Guide means the
Application Guide prepared by RUS for
the high energy cost grant program or
bulk fuel grant program containing
detailed instructions for preparing grant
applications, and copies of required
forms, questionnaires, and model
certifications.

Area means the geographic area to be
served by the grant.

Bulk Fuel Eligible area means any
area where fuel cannot be shipped
routinely by means of surface
transportation and must be delivered by
water or air for a significant part of the
year. Eligible areas include areas where
fuel delivery by means of surface
transportation is not practical or is
prohibitively expensive and the area is
primarily dependent on delivery of fuel
by water or air.

Community means the unit or units of
local government in which the area is
located.

Extremely high energy costs means
community average residential energy
costs that meet or exceed one or more
home energy cost benchmarks
established by the Administrator at 275
percent of the national average
residential energy expenditures as
reported by the Energy Information
Administration (EIA) of the United
States Department of Energy.

Fuel means coal, oil, gasoline, and
other petroleum products, and any other
material that can be burned to make
energy.

Home energy means any energy
source or fuel used by a household for
purposes other than transportation,
including electricity, natural gas, fuel
oil, kerosene, liquefied petroleum gas
(propane), other petroleum products,
wood and other biomass fuels, coal,
wind, and solar energy. Fuels used for
subsistence activities in remote rural
areas are also included.

High energy cost benchmarks means
the criteria established by the
Administrator for eligibility as an
extremely high energy cost community.
Home energy cost benchmarks are
calculated for total annual household
energy expenditures; total annual
expenditures for individual fuels;
annual average per unit energy costs for
primary home energy sources and are
set at 275 percent of the relevant
national average household energy
expenditures.

Indian Tribe means a Federally
recognized Tribe as defined under
section 4 of the Indian Self-
Determination and Education
Assistance Act (25 U.S.C. 450b) to
include “* * * any Indian Tribe, band,
nation, or other organized group or
community, including any Alaska
Native village or regional or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act [43 U.S.C. 1601 et seq.],
that is recognized as eligible for the
special programs and services provided
by the United States to Indians because
of their status as Indians.”

Person means any natural person,
firm, corporation, association, or other
legal entity, and includes Indian Tribes
and Tribal entities.

Primary home energy source means
the energy source that is used for space
heating or cooling, water heating,
cooking, and lighting. A household or
community may have more than one
primary home energy source.

RE Act means the Rural Electrification
Act of 1936

State entity means an agency,
department, or instrumentality, or
political subdivision of any of the
several States of the United States or the
District of Columbia, exclusive of local
governments.

State rural development initiative
means a rural economic development
program funded by or carried out in
cooperation with a State agency or
Indian Tribe.

Surface transportation means
transportation by road, rail, or pipeline.

Tribal entity means a legal entity that
is owned, controlled, sanctioned, or
chartered by the recognized governing
body of an Indian Tribe.

II. Award Information

The total amount of funds available
for high energy cost grants in FY13
under this notice is $7.766 million. The
maximum amount of grant assistance
that will be awarded for funding in a
grant application under this notice is
$3,000,000. The minimum amount of
assistance for a grant application under
this program is $50,000. The number of
grants awarded under this NOFA will
depend on the number of complete
applications submitted, the amount of
grant funds requested, the quality and
competitiveness of applications
submitted, and the availability of funds.
Applicants are limited to one award in
FY13. No funding is available for
education and outreach.

The total amount of funds available
for the bulk fuel revolving fund grants
is $1 million. The maximum amount of
grant assistance that will be awarded for
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funding in a grant application under
this notice is $1 million. The minimum
amount of assistance for a grant
application under this program is
$50,000. The number of grants awarded
under this NOFA will depend on the
number of complete applications
submitted, the amount of grant funds
requested, the quality and
competitiveness of applications
submitted, and the availability of funds.
Applicants are limited to one award in
FY13.

The award period and period of
performance will be from 1-3 years.
Grant agreements will not be negotiated.

Applicants must provide a narrative
grant proposal prepared according to the
instructions in this NOFA and
application guide, along with all
required forms and information in order
to submit a complete application.

All prior applicants must resubmit a
new application to be considered for
funding under this NOFA. There will be
no exceptions.

All timely submitted and complete
applications will be reviewed for
eligibility and rated according to the
criteria described in this NOFA.
Applications will be ranked in order of
their numerical scores on the rating
criteria and forwarded to the RUS
Administrator. The RUS Administrator
is the federal selection official of the
competitive awards. The Administrator
will review the rankings and the
recommendations of the rating panel.
The Administrator will then fund grant
applications in rank order to the extent
of available funds.

The RUS reserves the right not to
award all the funds made available
under this notice. RUS anticipates
making multiple awards. Applicants
should take proper care in preparing the
project’s scope and cost estimate. The
proposed scope and cost will not be
negotiated.

III. Eligibility Information

1. Eligible Applicants for High Energy
Cost Grants

Under Section 19 eligible applicants
include “Persons, States, political
subdivisions of States, and other entities
organized under the laws of States” (7
U.S.C. 918a). Under section 13 of the RE
Act, the term “Person” means ‘“‘any
natural person, firm, corporation, or
association” (7 U.S.C. 913). Examples of
eligible business applicants include: for-
profit and non-profit business entities,
including but not limited to
corporations, associations, partnerships,
limited liability partnerships (LLPs),
cooperatives, trusts, and sole
proprietorships. Eligible government

applicants include State and local
governments, counties, cities, towns,
boroughs, or other agencies or units of
State or local governments; and other
agencies and instrumentalities of States
and local governments. Indian Tribes,
other Tribal entities and Alaska Native
Corporations are also eligible
applicants.

An individual is an eligible applicant
under this program; however, the
proposed grant project must provide
community benefits and not be for the
sole benefit of an individual applicant
or an individual household or business.

All applicants must demonstrate the
legal capacity of the applicant to
execute a binding grant agreement with
the federal government at the time of the
award and to carry out the proposed
grant funded project according to its
terms.

Corporations that have been convicted
of a felony (or had an officer or agency
acting on behalf of the corporation
convicted of a felony) within the past 24
months are not eligible. Any
Corporation that has any unpaid federal
tax liability that has been assessed, for
which all judicial and administrative
remedies have been exhausted or have
lapsed, and that is not being paid in a
timely manner pursuant to an agreement
with the authority responsible for
collecting the tax liability, is not
eligible.

2. Eligible Applicants for Bulk Fuel
Revolving Fund Grants

Section 19 of the RE Act restricts
eligible applicants to State entities, as
defined above, in existence as of
November 9, 2000. A state grant
recipient may partner with other
entities, including other government
agencies in carrying out the programs
funded under these grants.

3. Requirements for Both Grant
Applications

All applicants for federal grants with
the exception of individuals other than
sole proprietorships must provide a Dun
and Bradstreet (D&B) Data Universal
Numbering System (DUNS) number
when applying. Consistent with this
Federal policy directive, any
organization or sole proprietorship that
applies for a high energy cost grant must
use its DUNS number on the application
and in the field provided on the revised
Standard Form 424 (SF 424)
“Application for Federal Assistance” to
be eligible to apply. DUNS numbers are
available for free to Federal Grant
applicants on line at http://
fedgov.dnb.com/webform or may be
obtained through a short phone call to
D&B. Please see the “Get Registered”

section on Grants.gov for more
information on how to obtain a DUNS
number or how to verify if your
organization already has a DUNS
number. If you already have obtained a
DUNS number in connection with the
Federal acquisition process, or
requested or had one assigned to you for
another purpose, you should use that
number on all of your applications. It is
not necessary to request another DUNS
number from D&B.

Applicants, whether applying
electronically or by paper, must be
registered in System for Award
Management (SAM) (formerly the
Central Contractor Registry, (CCR)) prior
to submitting an application. Applicants
may register for the SAM at https://
www.sam.gov/. Completing the SAM
registration process takes up to five
business days, and applicants are
strongly encouraged to begin the process
well in advance of the deadline
specified in this notice.

The SAM registration must remain
active with current information at all
times while RUS is considering an
application or while a Federal Grant
Award or loan is active. To maintain the
registration in the SAM database the
applicant must review and update the
information in the SAM database
annually from date of initial registration
or from the date of the last update. The
applicant must ensure that the
information in the database is current,
accurate, and complete.

4. Cost Sharing and Matching

No cost sharing or matching funds are
required as a condition of eligibility
under this grant program. However, the
RUS will consider other financial
resources available to the grant
applicant and any voluntary pledge of
matching funds or other contributions
in assessing the applicant’s commitment
and capacity to complete the proposed
project successfully include such
contributions, adding additional points
to their score. If a successful applicant
proposes to use matching funds or other
cost contributions in its project, the
grant agreement will include conditions
requiring documentation of the
availability of the matching funds and
actual expenditure of matching funds or
cost contributions. RUS may require the
applicant to provide additional
documentation confirming the
availability of any matching
contribution offered prior to approval of
project selection. If an applicant fails to
provide timely documentation of the
availability of matching contributions,
the RUS may, in its sole discretion,
decline to award the project if
uncertainties over availability of the
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match render the project financially
unfeasible and impose additional
conditions.

5. Other Eligibility Requirements

A. Eligible Projects for High Energy Cost
Grant Applications

Grantees must use grant funds for
eligible grant purposes. Grant funds may
be used to acquire, construct, extend,
upgrade, or otherwise improve energy
generation, transmission, or distribution
facilities serving eligible communities.
All energy generation, transmission, and
distribution facilities and equipment,
used to provide electricity, natural gas,
home heating fuels, and other energy
service to eligible communities are
eligible. Projects providing or improving
energy services to eligible communities
through on-grid and off-grid renewable
energy projects, energy efficiency, and
energy conservation projects are
eligible. A grant project is eligible if it
improves, or maintains energy services,
or reduces the costs of providing energy
services to eligible communities. Grant
funds may not be used to pay utility
bills or to purchase fuels. Funds may
cover up to the full costs of any eligible
projects subject to the statutory
condition that no more than 4 percent
of grant funds may be used for the
planning and administrative expenses of
the grantee. The program regulations at
7 CFR part 1709 provide more detail on
allowable uses of grant funds,
limitations on grant funds, and
ineligible grant purposes. The project
must serve communities that meet the
extremely high energy cost eligibility
requirements described in this NOFA.
The applicant must demonstrate that the
proposed project will benefit the eligible
communities. Projects that primarily
benefit a single household or business
are not eligible. Additional information
and examples of eligible project
activities are contained in the
Application Guide.

Grant funds cannot be used for: (1)
Preparation of the grant application; (2)

Fuel purchases, routine maintenance or
other operating costs; and (3) Purchase
of equipment, structures, or real estate
not directly associated with provision of
residential energy services. In general,
grant funds may not be used to support
projects that primarily benefit areas
outside of eligible communities.
However, grant funds may be used to
finance an eligible community’s
proportionate share of a larger energy
project. Grant funds may not be used to
refinance or repay the applicant’s
outstanding loans or loan guarantees
under the RE Act.

Each grant applicant must
demonstrate the economic and technical
feasibility of its proposed project.
Activities or equipment that would
commonly be considered as research
and development activities, or
commercial demonstration projects for
new energy technologies will not be
considered as technologically feasible
projects and would, thus, be ineligible
grant purposes. However, grant funds
may be used for projects that involve the
innovative use or adaptation of energy-
related technologies that have been
commercially proven. RUS, in its sole
discretion, will determine if a project
relies on unproven technology, and that
determination shall be final.

B. Eligible Projects for Bulk Fuel
Revolving Fund Grant Program

Grant funds can only be used to
establish and support a revolving loan
fund that facilitates cost effective fuel
purchases for persons, communities,
and businesses in Bulk Fuel Eligible
areas. Where a recipient State entity’s
existing program is authorized to fund
multiple purposes, grant funds may
only be used to the extent the recipient
funds eligible activities.

C. Eligible Communities for High Energy
Cost Grants

The grant project must benefit
communities with extremely high
energy costs. The RE Act defines an

extremely high energy cost community
as one in which “the average residential
expenditure for home energy is at least
275 percent of the national average
residential expenditure for home
energy’” 7 U.S.C. 918a. The benchmarks
are set based on the latest available
information from the Energy
Information Administration (EIA)
residential energy surveys.

The statutory requirement that
community residential expenditures for
home energy exceed 275 percent of the
national average establishes a very high
threshold for eligibility under this
program. RUS has calculated high
energy cost benchmarks based on the
most recent EIA national average home
energy expenditure data. The current
benchmarks are shown in Table 1.
Applicants must demonstrate that
proposed communities must meet one
or more high energy cost benchmarks to
qualify as an eligible beneficiary of a
grant under this program. All
applications must meet these current
eligibility benchmarks for high energy.
Based on available published
information on residential energy costs,
RUS anticipates that only those
communities with the highest energy
costs across the country will qualify.

The EIA’s Residential Energy
Consumption and Expenditure Surveys
(RECS) and reports provide the baseline
national average household energy costs
that were used for establishing
extremely high energy cost community
eligibility criteria for this grant program.
The RECS data base and reports provide
national and regional information on
residential energy use, expenditures,
and housing characteristics. EIA
published its latest available RECS
home energy expenditure survey results
in 2012. These estimates of home energy
usage and expenditures are based on
national surveys conducted in 2009
survey data and are shown in Table 1
as follows:

TABLE 1—NATIONAL AVERAGE ANNUAL HOUSEHOLD ENERGY EXPENDITURES AND EXTREMELY HIGH ENERGY COST

ELIGIBILITY BENCHMARKS

[Effective for applications submitted on or After August 2, 2013]

EIA 2009 national RUS extremely
annual average high energy cost
household benchmark
expenditure 275% of national
average
AVERAGE ANNUAL HOUSEHOLD EXPENDITURE
Fuel: $ per year $ per year
= =T g To7 1 OO P PP PPPPPTPPPRPIOt 1,340 3,685
NBEUFAI GBS ...ttt ettt sttt e e bt e bt e et e e bt e eab e e s he e e b e e nate et e e e nneenneeeareenns 804 2,211
LT =Y SRR 1,338 3,680
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TABLE 1—NATIONAL AVERAGE ANNUAL HOUSEHOLD ENERGY EXPENDITURES AND EXTREMELY HIGH ENERGY COST

ELIGIBILITY BENCHMARKS—Continued

[Effective for applications submitted on or After August 2, 2013]

(I O (o] o Ty LY PRSP SRRRPRNE 972 2,673
Total HouSEhold ENErgy USE .......coo ittt e e 2,024 5,566
EIA 2009 national RUS extremely

average unit cost high energy cost

benchmark
275% of national

average
ANNUAL AVERAGE PER UNIT RESIDENTIAL ENERGY COSTS

Fuel (units): $ per unit $ per unit
Electricity (Kilowatt NOUIS) ........ocuiiiiii e s 12 .33
Natural Gas (thousand CUDIC TEE) .......cccuuiiiiiiiieiee e e e e e e eaeeennes 12.18 33.50
FUEH Ol (GAIIONS) ..ttt ettt h bbbttt et nae e nreennes 2.42 6.68
LPG/Propane (GalIONS) .......eeiiiiiiiiie ettt sttt ettt ettt n e sttt en e e nneeeane e 2.09 5.76
KeroSene (GAlIONS) .....ouiiiiieiii e et see e 2.72 7.49
Total Household Energy (Million BUS) ......cccceeiiiiiiiiiiiiiieiece e 22.59 62.12

Sources: Energy Information Administration, United States Department of Energy, 2009 Residential Energy Consumption Survey Data—De-
tailed Tables, available at: http.//www.eia.gov/consumption/residential/data/2009/.

Extremely high energy costs in rural
and remote communities typically result
from a combination of factors including
high energy consumption, high per unit
energy costs, limited availability of
energy sources, extreme climate
conditions, and housing characteristics.
The relative impacts of these conditions
exhibit regional and seasonal diversity.
Market factors have created an
additional complication in recent years
as the prices of the major commercial
residential energy sources—electricity,
fuel oil, natural gas, and LPG/propane—
have fluctuated dramatically in some
areas.

The applicant must demonstrate that
each community in the grant project’s
proposed area exceeds one or more of
these high energy cost benchmarks to be
eligible for a grant under this program.

i. High Energy Cost Benchmarks. The
benchmarks measure extremely high
energy costs for residential consumers.
These benchmarks were calculated
using EIA’s estimates of national
average residential energy expenditures
per household and by primary home
energy source. The benchmarks
recognize the diverse factors that
contribute to extremely high home
energy costs in rural communities. The
benchmarks allow extremely high
energy cost communities several
alternatives for demonstrating
eligibility. Communities may qualify
based on: Total annual household
energy expenditures; total annual

expenditures for commercially-supplied
primary home energy sources, i.e.,
electricity, natural gas, oil, or propane;
or average annual per unit home energy
costs. By providing alternative measures
for demonstrating eligibility, the
benchmarks reduce the burden on
potential applicants created by the
limited public availability of
comprehensive data on local
community energy consumption and
expenditures.

A community or area will qualify as
an extremely high cost energy
community if it meets one or more of
the energy cost eligibility benchmarks
described below.

a. Extremely High Average Annual
Household Expenditure for Home
Energy. The area or community exceeds
one or more of the following:

o Average annual residential
electricity expenditure of $3,685 per
household;

o Average annual residential natural
gas expenditure of $2,211 per
household;

o Average annual residential
expenditure on fuel oil of $3,680 per
household;

e Average annual residential
expenditure on propane or liquified
petroleum gas (LPG) as a primary home
energy source of $2,673 per household;
or

e Average annual residential energy
expenditure (for all non-transportation
uses) of $5,566 per household.

b. Extremely High Average per unit
energy costs. The average residential per
unit cost for major commercial energy
sources in the area or community
exceeds one or more of the following:

e Annual average cost per kilowatt
hour for residential electricity
customers of $0.33 per kilowatt hour
(kWh);

e Annual average residential natural
gas price of $33.50 per thousand cubic
feet;

¢ Annual average residential fuel oil
price of $6.68 per gallon;

¢ Annual average residential price of
propane or LPG as a primary home
energy source of $5.76 per gallon;

e Annual average residential price of
Kerosene as a primary home energy
source of $7.49 per gallon or

e Total annual average residential
energy cost on a Btu basis of $62.12 per
million Btu.1

ii. Supporting Energy Cost Data. The
applicant must include information that
demonstrates its eligibility under RUS’s
high energy cost benchmarks for the
communities and areas. The applicant
must supply documentation or
references for its sources for actual or
estimated home energy expenditures or
equivalent measures to support
eligibility. Generally, the applicant will

1 Note: Btu is the abbreviation for British thermal
unit, a standard energy measure. A Btu is the
quantity of heat needed to raise the temperature of
one pound of water 1 degree Fahrenheit at or near
39.2 degrees Fahrenheit.
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be expected to use historical residential
energy cost or expenditure information
for the local energy provider serving the
community or area to determine
eligibility. Other potential sources of
home energy related information
include Federal and State agencies,
local community energy providers such
as electric and natural gas utilities and
fuel dealers, and commercial
publications. The Application Guide
includes a list of EIA resources on
residential energy consumption and
costs that may be of assistance.

The grant applicant must establish
eligibility for each community in the
project’s area. To determine eligibility,
the applicant must identify each
community included in whole or in part
within the areas and provide supporting
actual or estimated energy expenditure
data for each community. The smallest
area that may be designated as an area
is a 2010 Census block. This minimum
size is necessary to enable a
determination of population size.

Potential applicants can compare the
benchmark criteria to available
information about local energy use and
costs to determine their eligibility.
Applicants should demonstrate their
eligibility using historical energy use
and cost information. Where such
information is unavailable or does not
adequately reflect the actual costs of
supporting average home energy use in
a local community, RUS will consider
estimated commercial energy costs. The
Application Guide includes examples of
circumstances where estimated energy
costs are used.

EIA does not collect or maintain data
on home energy expenditures in
sufficient detail to identify specific rural
localities as extremely high energy cost
communities. Therefore, grant
applicants will have to provide
information on local community energy
costs from other sources to support their
applications.

In many instances, historical
community energy cost information can
be obtained from a variety of public
sources or from local utilities and other
energy providers. For example, EIA
publishes monthly and annual reports
of residential prices by State and by
service area for electric utilities and
larger natural gas distribution
companies. Average residential fuel oil
and propane prices are reported
regionally and for major cities by
government and private publications.
Many State agencies also compile and
publish information on residential
energy costs to support State programs.

iii. Use of Estimated Home Energy
Costs. Where historical community
energy cost data are incomplete or

lacking or where community-wide data
do not accurately reflect the costs of
providing home energy services in the
area, the applicant may substitute
estimates based on engineering
standards. The estimates should use
available community, local, or regional
data on energy expenditures,
consumption, housing characteristics
and population. Estimates are also
appropriate where the area does not
presently have centralized commercial
energy services at a level that is
comparable to other residential
customers in the State or region. For
example, local commercial energy cost
information may not be available where
the area is without local electric service
because of the high costs of connection.
Engineering cost estimates reflecting the
incremental costs of extending service
could reasonably be used to establish
eligibility for areas without grid-
connected electric service. Estimates
also may be appropriate where
historical energy costs do not reflect the
costs of providing a necessary upgrade
or replacement of energy infrastructure
to maintain or extend service that would
raise costs above one or more
benchmarks. Information to support
high energy cost eligibility is subject to
independent review by RUS.
Applications that contain information
that is not reasonably based on credible
sources of information and sound
estimates will be rejected. Where
appropriate, RUS may consult standard
sources to confirm the reasonableness of
information and estimates provided by
an applicant in determining eligibility,
technical feasibility, and adequacy of
proposed budget estimates.

D. Limitations on Grant Awards

i. Statutory Limitation on Planning
and Administrative Expenses for both
Grants. Section 19 of the RE Act
provides that no more than 4 percent of
the grant funds for any project may be
used for the planning and
administrative expenses of the grantee.

ii. Ineligible Grant Purposes for High
Energy Cost Grants. Grant funds cannot
be used for: Preparation of the grant
application, fuel purchases, routine
maintenance or other operating costs,
and purchase of equipment, structures,
or real estate not directly associated
with provision of residential energy
services. In general, grant funds may not
be used to support projects that
primarily benefit areas outside of
eligible communities. However, grant
funds may be used to finance an eligible
community’s proportionate share of a
larger energy project.

Consistent with USDA policy and
program regulations, grant funds

awarded under this program generally
cannot be used to replace other USDA
assistance or to refinance or repay
outstanding loans under the RE Act.
Grant funds may, however, be used in
combination with other USDA
assistance programs including electric
loans. Grants may be applied toward
grantee contributions under other USDA
programs depending on the specific
terms of those programs. For example,
an applicant may propose to use grant
funds to offset the costs of electric
system improvements in extremely high
cost areas by increasing the utility’s
contribution for line extensions or
system expansions to its distribution
system financed in whole or part by an
electric loan under the RE Act. An
applicant may propose to finance a
portion of an energy project for an
extremely high energy cost community
through this grant program and secure
the remaining project costs through a
loan or loan guarantee from RUS or
other grant sources. The determination
of whether a project will be completed
in this manner will be made solely by
the Administrator.

iii. Maximum and Minimum Awards.
For High Energy Cost Grants, the
maximum amount of grant assistance
that will be considered for funding per
grant application under this notice is
$3,000,000. The minimum amount of
assistance for a competitive grant
application under this program is
$50,000.

For bulk fuel revolving fund grants,
the maximum amount of grant
assistance that will be considered for
funding per grant application under this
notice is $1 million. The minimum
amount of assistance for a competitive
grant application under this program is
$50,000.

IV. SUTA

The 2008 Farm Bill (Pub. L. 110-246,
codified at 7 U.S.C. 9061), authorizes the
Substantially Underserved Trust Areas
(SUTA) provisions, as implemented by
RUS as regulation 7 CFR Part 1700,
Substantially Underserved Trust Areas
(the SUTA regulation). Under the SUTA
regulation, the applicant may request
the Agency apply one or more SUTA
provisions to its application. To receive
consideration the applicant needs to
submit to RUS a completed application
in compliance with 7 CFR part 1709,
and include a section requesting
consideration under the SUTA
regulation. This section notifies RUS
that the applicant is seeking
consideration under the SUTA
regulation and identifies the
discretionary authorities the Secretary
of Agriculture described in the SUTA
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regulation—that it seeks to have applied
to its application. In this section the
applicant must include the information
demonstrating eligibility for
consideration under the SUTA
regulation, and an explanation and
documentation of the high need for the
HECG or bulk fuel revolving fund
benefits. RUS will review the
application to determine whether the
applicant is eligible to receive
consideration under SUTA. RUS will
notify the applicant in writing whether
(1) the application is eligible to receive
consideration under this subpart and if
one or more SUTA requests are granted;
or (2) the application is not eligible to
receive further consideration under the
SUTA regulation. If the SUTA request is
not granted, the applicant may
withdraw its application or, if the
application is still eligible without
SUTA consideration, request that RUS
treat its application as an ordinary
application for processing. For more
detailed guidance on how to apply for
a grant under SUTA, please refer to the
2013 FY 2013 Application Guide
available at http://
www.rurdev.usda.gov/

UEP Our Grant Programs.html.

V. Application and Submission
Information

All applications must be prepared and
submitted in compliance with this
NOFA and the Application Guide. The
Application Guide contains additional
information on the grant programs,
sources of information for use in
preparing applications, examples of
eligible projects, and copies of the
required application forms.

1. Address To Request an Application
Package

Applications materials and the
Application Guide are available for
download through http://
www.Grants.gov (under CFDA No.
10.859) and on the Electric Programs
Web site at: http://
www.rurdev.usda.gov/

UEP Our Grant Programs.html.

Application packages, including
required forms, may be also be
requested from: Kristi Kubista-Hovis,
Senior Policy Advisor, United States
Department of Agriculture, Rural
Development Utilities Programs,
Electric Program, 1400 Independence
Avenue SW., STOP 1560, Room 5165
South Building, Washington, DC 20250—
1560. Telephone 202-720-9545, Fax
202—-690-0717, email kristi.kubista-
hovis@wdc.usda.gov.

2. Content and Form of Application
Submission

Applicants must follow the directions
in this notice and the Application Guide
in preparing their applications and
narrative proposals. The completed
application package should be
assembled in the order specified with
all pages numbered sequentially or by
section.

A. Application Contents

Applicants must submit the following
information for the application to be
complete and considered for funding:

i. Formatting and length of
application. All applications must be on
single sided pages and all pages must be
numbered. Only numbered pages will
be reviewed. All applications are
limited to the page limits specified by
each section in this NOFA. Any
additional pages greater than what is
specified in this NOFA will not be
reviewed and considered.

ii. Part A. A Completed SF 424,
“Application for Federal Assistance.”
This form must be signed by a person
authorized to submit the proposal on
behalf of the applicant. Note: SF 424 has
recently been revised to include new
required data elements, including a
DUNS number. You must submit the
revised form. Copies of this form are
available in the application package
available on line through RUS’s Web
site or through Grants.gov, or by request
from the RUS contact listed above.

iii. Part B. Grant Eligibility for High
Energy Cost Grants (3 pages total). The
Grant Eligibility is a narrative section
that establishes the applicant’s
eligibility.

a. Project Abstract and Eligibility.
This section provides a summary of the
proposed project. The project must be
described in sufficient detail to establish
that it is an eligible project according to
this NOFA.

b. Applicant Eligibility. This section
includes a narrative statement that
identifies the applicant and supporting
evidence establishing that the applicant
has or will have the legal authority to
enter into a financial assistance
relationship with the Federal
Government. Applicants must also be
free of any debarment or other
restriction on their ability to contract
with the Federal government.
Corporations that have been convicted
of a felony (or had an officer or agency
acting on behalf of the corporation
convicted of a felony) within the past 24
months are not eligible. Any
Corporation that has any unpaid federal
tax liability that has been assessed, for
which all judicial and administrative

remedies have been exhausted or have
lapsed, and that is not being paid in a
timely manner pursuant to an agreement
with the authority responsible for
collecting the tax liability is not eligible.

iv. Part B. Grant Eligibility for Bulk
Fuel Revolving Fund Grants (1 page
total). The Grant Eligibility is a narrative
section that establishes the applicant’s
eligibility.

a. Project Abstract and Eligibility.
This section provides a summary of the
proposed project.

b. Applicant Eligibility. The applicant
must establish that the applicant is a
State entity that was in existence as of
November 9, 2000, and has the legal
authority to enter into a financial
assistance relationship with the Federal
Government to carry out the grant
activities.

3. Community Eligibility for High Energy
Cost Grants.

This section provides a narrative
description of the community or
communities to be served by the project
and supporting information to establish
eligibility. The narrative must show that
the proposed grant project’s area or
areas are located in one or more
communities where the average
residential energy costs exceed one or
more of the benchmark criteria for
extremely high energy costs as
described in this NOFA. The narrative
should clearly identify the location and
population of the areas to be aided by
the grant project and their energy costs
and the population of the local
government division in which they are
located. Local energy providers and
sources of high energy cost data and
estimates should be clearly identified.
Neither the applicant nor the project
must be physically located in the
extremely high energy cost community,
but the funded project must serve an
eligible community. The population
estimates should be based on the results
of the 2010 Census available from the
U.S. Census Bureau. Additional
information and exhibits supporting
eligibility may include maps, summary
tables, and references to statistical
information from the U.S. Census, the
Energy Information Administration,
other Federal and State agencies, or
private sources. The Application Guide
includes additional information and
sources that the applicant may find
useful in establishing community
eligibility.

A. Part C. Grant Proposal (Maximum of
30 Pages)

The grant proposal is a narrative
description prepared by the applicant
that describes the proposed grant
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project, the potential benefits of the
project, and a proposed budget. The
grant proposal should contain the
following sections in the order
indicated.

i. Executive Summary (1 page). The
Executive Summary is a one page
narrative summary that: (1) Identifies
the applicant, project title, and the key
contact person with telephone and fax
numbers, mailing address and email
address; (2) specifies the amount of
grant funds requested; and (3) provides
a brief description of the proposed
project including the eligible rural
communities and residents to be served,
activities and facilities to be financed,
and how the grant project will offset or
reduce the community’s extremely high
energy costs.

ii. Project Needs (2 pages). This
section is a narrative that describes the
needs of the community. To the
maximum extent possible grant funds
will be directed to the smallest
communities with the lowest incomes
emphasizing areas where according to
the American Community Survey data
by census tracts show that at least 20
percent of the population is living in
poverty. This emphasis supports Rural
Development’s goal of providing 20
percent of its funding by 2016 to these
areas of need. Applicants must also
identify if their community is deemed
an economic hardship community or if
the community is facing an imminent
hazard. A community facing economic
hardship is defined as a situation where
the 2000 median household income for
the community is 20 percent below the
State average or where the community
suffers from economic conditions that
severely constrain its ability to provide
or improve energy facilities serving the
community. Projects focused in
correcting an imminent hazard are
defined as projects that will correct a
condition posing an imminent hazard to
public safety, public welfare, the
environment, or to a critical community
or residential energy facility in
immediate danger of failure because of
a deteriorated condition, capacity
limitation, or damage from a natural
disaster or accident. Applicants must
describe in detail and document
conditions creating severe community
economic hardship or imminent hazard
in the proposal.

iii. Project Description (Design) (5
pages): This section must provide a
narrative description of the project
including a proposed scope of work
identifying major tasks and proposed
schedules for task completion, a
detailed description of the equipment,
facilities and associated activities to be
financed with grant funds, the location

of the eligible extremely high energy
cost communities to be served, and an
estimate of the overall duration of the
project. The Project Design description
should be sufficiently detailed to
support a finding of technical
feasibility. Proposed projects involving
construction, repair, replacement, or
improvement of electric generation,
transmission, and distribution facilities
must generally be consistent with the
standards and requirements for projects
financed with loans and loan guarantees
under the RE Act as set forth in RUS’s
Electric Programs Regulations and
Bulletins and may reference these
requirements.

iv. Project Goals and objectives and
Project Performance Measures (2 pages):
The applicant should clearly identify
how the project addresses the energy
needs of the community and include
appropriate measures of project success
such as, for example, expected
reductions in household or community
energy costs, avoided cost increases,
enhanced reliability, or economic or
social benefits from improvements in
energy services available to the
community. The applicant should
include quantitative estimates of cost or
energy savings and other benefits. The
applicant should provide
documentation or references to support
its statements about cost-effectiveness
savings and improved services. The
applicant should also describe how it
plans to measure and monitor the
effectiveness of the program in
delivering its projected benefits.

v. Project Management (8 pages): This
section must provide a narrative
describing the applicant’s capabilities
and project management plans. The
description should be broken down into
the following subsections:

a. Management Plan and Schedule (2
pages). This subsection should include
the application’s organizational
structure, method of funding, if the
applicant proposes to use affiliated
entities, and production schedule in
implementing the grant award. If the
applicant proposes to secure equipment,
design, construction, or other services
from non-affiliated entities, the
applicant must briefly describe how it
plans to procure and/or contract for
such equipment or services. The
applicant should provide information
that will support a finding that the
combination of management team’s
experience, financial management
capabilities, resources and project
structure will enable successful
completion of the project.

b. Project Reporting Plan (2 pages).
This subsection should provide a
detailed description of the reporting

requirements as well as consequences if
the project falls behind.

c¢. Relevant Organizational Experience
(2 pages). This subsection should
include a detailed description of the
organization that will install or
implement the proposed projects.
Information on success rates, past
project long term viability, and
consumer complaints are required. If the
applicant has received any HECG
funding, or other Federal funding a
detailed description of past performance
is required in this section.

d. Key Staff Experience (2 pages). This
subsection requires bio/descriptions of
all key staff and must be provided. If the
applicant proposes to use affiliated
entities, contractors, or subcontractors
to provide services funded under the
grant, the applicant must describe the
identities, relationship, qualifications,
and experience of these affiliated
entities. The experience and capabilities
of these entities will be reviewed by the
rating panel.

vi. Regulatory and other approvals (2
pages). The applicant must identify any
other regulatory or other approvals
required by other Federal, State, local,
or Tribal agencies, or by private entities
as a condition of financing that are
necessary to carry out the proposed
grant project and its estimated schedule
for obtaining the necessary approvals.
Prior to the obligation of any funds for
the selected proposals, applicants will
be required to gather specific
information in order for RUS to comply
with the National Environmental Policy
Act of 1969 (NEPA) and National
Historic Preservation Act (NHPA), for
which the provision of funding is
considered an undertaking subject to
review. The environmental information
that must be supplied by the applicant
can be found in the environmental
report in the application materials.

vii. Rural development initiatives (1
page). The narrative should describe
whether and how the proposed project
will support any State rural
development initiatives. If the project is
in support of a rural development
initiative, the application should
include confirming documentation from
the appropriate rural development
agency. The application must identify
the extent to which the project is
dependent upon or tied to other rural
development initiatives, funding and
approvals. The applicant should also
clarify if they are located in a rural
community of less than 20,000 people
or are receiving matching funds from an
outside source. Projects that do not
support a State rural development
initiative, but are located in
communities of less than 20,000, or will
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receive matching funds will still receive
points.

viii. Proposed Project Budget (4
pages). The applicant must submit a
proposed budget for the grant program
on SF 424A, “Budget Information—
Non-Construction Programs” or SF—
424C, “Standard Form for Budget
Information-Construction Programs,” as
applicable. All applicants that submit
applications through Grants.gov must
use SF—424A. The applicant should
supplement the budget summary form
with more detailed information
describing the basis for cost estimates.
The detailed budget estimate should
itemize and explain major proposed
project cost components such as, but not
limited to, the expected costs of design
and engineering and other professional
services, personnel costs (salaries/wages
and fringe benefits), equipment,
materials, property acquisition, travel (if
any), and other direct costs, and indirect
costs, if any. The budget must document
that planned administrative and other
expenses of the project sponsor that are
not directly related to performance of
the grant will not total more than 4
percent of grant funds. The applicant
must also identify the source and
amount of any other Federal or non-
Federal contributions of funds or
services that will be used to support the
proposed project.

ix. Supplementary Material (5 pages).
Only letters of Support will be accepted
as Supplementary materials. No other
additional information will be accepted
or reviewed. Letters from Congress will
not be counted against the page
limitation.

B. Part D. Additional Required Forms
and Certifications

In order to establish compliance with
other Federal requirements for financial
assistance, the applicant must execute
and submit with the initial application
the following forms and certifications:

e SF 424B, ‘““Assurances—Non-
Construction Programs’ or SF 424D,
“Assurances—Construction Programs”
(as applicable). All applicants applying
through Grants.gov must use form SF
424B.

e SF LLL, “Disclosure of Lobbying
Activities.”

e “Certification Regarding
Debarment, Suspension and Other
Responsibility Matter—Primary Covered
Transactions” as required under 7 CFR
part 3017, Appendix A. Certifications
for individuals, corporations, nonprofit
entities, Indian Tribes, partnerships.

¢ Environmental Report. The RUS
environmental report template included
in the Application Guide solicits
information about project characteristics

and site-specific conditions that may
involve environmental, historic
preservation, and other resources. The
information will be used by RUS’s
environmental staff to determine what,
if any, additional environmental impact
analyses may be necessary before a final
grant award may be approved. A copy
of the environmental report and
instructions for completion are included
in the Application Guide and may be
downloaded from RUS’s Web site or
Grants.gov.

4. Community Eligibility for Bulk Fuel
Revolving Fund Grants

This section provides a narrative
description of the community or
communities to be served by the
revolving loan fund. Applicants must
prove that the area is dependent on
delivery of fuel by water or air and fuel
cannot be shipped by means of surface
transportation either because of physical
constrains or because surface
transportation is not practical or is
prohibitively expensive.

A. Part C. Grant Proposal (Maximum of
26 Pages)

The grant proposal is a narrative
description prepared by the applicant
that describes the proposed grant
project, the potential benefits of the
project, and a proposed budget. The
grant proposal should contain the
following sections in the order
indicated.

i. Executive Summary (1 page). The
Executive Summary is a one page
narrative summary that: (1) Identifies
the State entity applying for the grant;
(2) specifies the amount of grant funds
requested; and (3) provides a brief
description of the proposed program,
including the estimated number of
potential beneficiaries, their estimated
fuel needs, the projects and activities to
be financed through the revolving loan
fund, and how the projects and
activities will improve the cost
effectiveness of fuel procured.

ii. Project Needs (2 pages). This
section is a narrative that describes the
needs of the community. To the
maximum extent possible grant funds
will be directed to the smallest
communities with the lowest incomes
emphasizing areas where according to
the American Community Survey data
by census tracts show that at least 20
percent of the population is living in
poverty. This emphasis supports Rural
Development’s goal of providing 20
percent of its funding by 2016 to these
areas of need. It must also describe the
criteria used to identify eligible areas,
including the characteristics that make
fuel deliveries by surface transportation

impossible or impracticable. It must also
identify if the community is deemed an
economic hardship community or if the
community is facing an imminent
hazard. A community facing economic
hardship is defined as a situation where
the 2010 median household income for
the community is 20 percent below the
State average or where the community
suffers from economic conditions that
severely constrain its ability to provide
or improve energy facilities serving the
community. Projects focused in
correcting an imminent hazard are
defined as projects that will correct a
condition posing an imminent hazard to
public safety, public welfare, the
environment, or to a critical community
or residential energy facility in
immediate danger of failure because of
a deteriorated condition, capacity
limitation, or damage from a natural
disaster or accident. Applicants must
describe in detail and document
conditions creating severe community
economic hardship or imminent hazard
in the proposal.

iii. Project Description (Design) (5
pages). This section must provide a
narrative description of the project
including the following items: (1) The
legal structure and staffing of the
revolving fund proposal for fuel
purchase support; (2) The objectives of
the project, the proposed criteria for
establishing project funding eligibility
and how the project is to be staffed,
managed and financed: (3) How the
potential beneficiaries will be informed
of the availability of revolving fund
benefits to them: (4) How the proposed
revolving fund program will help
provide a more cost-effective means of
meeting fuel supply needs in eligible
areas, encourage the adoption of
financially sustainable energy practices,
the adequate planning and investment
in bulk fuel facility operations and
maintenance and cost-effective
investments in energy efficiency: and (5)
If the revolving fund program is not yet
operational, a proposed implementation
schedule and milestones should be
provided.

iv. Project Goals and objectives and
Project Performance Measures (2 pages).
The applicant should clearly identify
how the project addresses the energy
needs of the community and include
appropriate measures of project success.
The applicant should also describe how
it plans to measure and monitor the
effectiveness of the program in
delivering its projected benefits.

v. Project Management (6 pages): This
section must provide a narrative
describing the applicant’s capabilities
and project management plans. The
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description should be broken down into
the following subsections:

a. Management Plan and Schedule (2
pages). This subsection should include
the application’s organizational
structure, method of funding, if the
applicant proposes to use affiliated
entities, and production schedule in
implementing the grant award.

b. Project Reporting Plan (2 pages).
This subsection should provide a
detailed description of the reporting
requirements as well as consequences if
the project falls behind.

c¢. Relevant Organizational Experience
(2 pages). This subsection should
include a detailed description of the
organization that will oversee and
implement the revolving loan fund.
Applicants should note if they have
received bulk fuel revolving grant funds
in the past.

vi. Rural development initiatives (1
page). The narrative should describe
whether and how the proposed project
will support any State rural
development initiatives. If the project is
in support of a rural development
initiative, the application should
include confirming documentation from
the appropriate rural development
agency. The application must identify
the extent to which the project is
dependent upon or tied to other rural
development initiatives, funding and
approvals. The applicant should also
clarify if they are located in a rural
community of less than 20,000 people
or are receiving matching funds from an
outside source. Projects that do not
support a State rural development
initiative, but are located in
communities of less than 20,000, or will
receive matching funds that exceed 25
percent of the annual funding
operations will still receive points.

vii. Proposed Project Budget (4 pages).
The applicant must submit a proposed
budget for the grant program on SF
424A, “Budget Information—Non-
Construction Programs.” All applicants
that submit applications through
Grants.gov must use SF—424A. The
applicant should supplement the budget
summary form with more detailed
information describing the basis for cost
estimates. The level of detail must be
sufficient for reviewers to determine
that grant funds will be used only for
eligible purposes and to determine the
extent to which the program is entirely
dependent on grant funding or whether
it has financial support from the State
or other sources.

viii. Supplementary Material (5
pages). Only letters of Support will be
accepted as Supplementary materials.
No other additional information will be
accepted or reviewed. Letters from

Congress will not be counted against the
page limitation.

B. Part D. Additional Required Forms
and Certifications

In order to establish compliance with
other Federal requirements for financial
assistance, the applicant must execute
and submit with the initial application
the following forms and certifications:

o SF 424B, “Assurances—Non-
Construction Programs” or SF 424D,
““Assurances—Construction Programs”
(as applicable). All applicants applying
through Grants.gov must use form SF
424B.

e SF LLL, “Disclosure of Lobbying
Activities.”

e “Certification Regarding
Debarment, Suspension and Other
Responsibility Matter—Primary Covered
Transactions” as required under 7 CFR
part 3017, Appendix A. Certifications
for individuals, corporations, nonprofit
entities, Indian Tribes, partnerships.

¢ Environmental Report. The RUS
environmental report template included
in the Application Guide solicits
information about project characteristics
and site-specific conditions that may
involve environmental, historic
preservation, and other resources. The
information will be used by RUS’s
environmental staff to determine what,
if any, additional environmental impact
analyses may be necessary before a final
grant award may be approved. A copy
of the environmental report and
instructions for completion are included
in the Application Guide and may be
downloaded from RUS’s Web site or
Grants.gov.

e AD-3030 “Representations
Regarding Felony Convictions and Tax
Delinquent Status for Corporate
Applicants”. This form, included in the
Application Guide, assures and
documents compliance with RUS’s
program eligibility restrictions regarding
felony conviction or tax delinquent
corporations on use of all RUS loans,
grants and guarantees. The AD-3030
form needs to be completed if the
applicant is a corporation. Corporations
that have been convicted of a felony (or
had an officer or agency acting on behalf
of the corporation convicted of a felony)
within the past 24 months are not
eligible. Any Corporation that has any
unpaid federal tax liability that has been
assessed, for which all judicial and
administrative remedies have been
exhausted or have lapsed, and that is
not being paid in a timely manner
pursuant to an agreement with the
authority responsible for collecting the
tax liability is not eligible.

5. Additional Information Requests

In addition to the information
required to be submitted in the
application package, the RUS may
request that successful grant applicants
provide additional information,
analyses, forms and certifications before
the grant agreement is signed and funds
are obligated but after the award is
subject to any environmental reviews or
other reviews or certifications required
under USDA and Government-wide
assistance regulations. The RUS will
advise the applicant in writing of any
additional information required.

6. Submitting the Application

Applicants that are submitting paper
application packages must submit one
original application package that
includes original signatures on all
required forms and certifications and
two copies. Applications should be
submitted on 8%z x 11 inch white paper.

A completed paper application
package must contain all required parts
in the order indicated in the above
section on “Content and Form of
Application Submission.” The
application package should be
paginated either sequentially or by
section. Applicants are requested to
provide the application package in
single-sided format for ease of copying.

Applicants that are submitting
application packages electronically
through the Federal grants portal
Grants.gov (http://www.Grants.gov)
must follow the application
requirements and procedures and
submit all the forms in the application
package provided there. The Grants.gov
Web site contains full instructions on all
required registration, passwords,
credentialing and software required to
submit applications electronically.
Grants.gov has streamlined the
registration and credentialing process
and now requires separate application
processes for individuals and
organizations. Individual applicants,
including individuals applying on
behalf of an organization, should follow
the special directions for individuals on
the Grants.gov Web site. Organizational
applicants and sole proprietorships
should follow the instructions for
organizations.

Organizational applicants are advised
that completion of the requirements for
registration with Grants.gov, with the
System for Award Management (SAM)
(formerly Central Contractor Registry,
(CCR)), and e-Authentication required
under Grants.gov may take a week or
more and may be delayed. Accordingly,
RUS strongly recommends that you
complete your organization’s
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registration with Grants.gov well in
advance of the deadline for submitting
applications.

7. Disclosure of Information

All material submitted by the
applicant may be made available to the
public in accordance with the Freedom
of Information Act (5 U.S.C. 552) and
USDA'’s implementing regulations at 7
CFR part 1.

8. Submission Dates and Times

Applications must be postmarked or
hand delivered to the RUS or posted to
Grants.gov by September 3, 2013. RUS
will begin accepting applications on the
date of publication of this NOFA. RUS
will accept for review all applications
postmarked or delivered to us by this
deadline. Late or incomplete
applications will not be considered and
discarded.

For the purposes of determining the
timeliness of an application the RUS
will accept the following as valid
postmarks: the date stamped by the
United States Postal Service on the
outside of the package containing the
application delivered by U.S. Mail; the
date the package was received by a
commercial delivery service as
evidenced by the delivery label; the date
received via hand delivery to the RUS
headquarters; and the date an electronic
application was posted for submission
to Grants.gov.

9. Intergovernmental Review

This program is not subject to the
requirements of Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” as implemented under
USDA'’s regulations at 7 CFR part 3015.

10. Other Submission Requirements

A completed application must contain
all required parts in the order indicated
in the above section on “Content and
Form of Application Submission.” The
application package should be
paginated either sequentially or by
section.

The completed paper application
package and two copies must be
delivered to the RUS headquarters in
Washington, DC, using United States
Mail, overnight delivery service, or by
hand to the following address: Rural
Utilities Service, Electric Programs,
United States Department of
Agriculture, 1400 Independence Avenue
SW., STOP 1560, Room 5165 South
Building, Washington, DC 20250- 1560.
Applications should be marked
“Attention: High Energy Cost
Community Grant Program” or
“Attention: Bulk Fuel Revolving Fund
Grant Program.”

Applicants are advised that regular
mail deliveries to Federal Agencies,
especially of oversized packages and
envelopes, continue to be delayed
because of increased security screening
requirements. Applicants may wish to
consider using Express Mail or a
commercial overnight delivery service
instead of regular mail. Applicants
wishing to hand deliver or use courier
services for delivery should contact an
RUS representative in advance to
arrange for building access. If an
applicant wishes to submit such
materials, they should contact an RUS
representative for additional
information.

After the grant application deadline
has passed, USDA will send an
electronic confirmation acknowledging
that the application has been received
by the RUS from Grants.gov. Grants.gov
will not accept applications for filing
after the deadline has passed. RUS will
not accept applications directly over the
Internet, by email, or fax.

Applicants should be aware that
Grants.gov requires that applicants
complete several preliminary
registrations and e-authentication
requirements before being allowed to
submit applications electronically.
Applicants should consult the
Grants.gov Web site and allow ample
time to complete the steps required for
registration before submitting their
applications.

Applicants may download application
materials and complete forms online
through Grants.gov without completing
the registration requirements.
Application materials prepared online
may be printed and submitted in paper
to RUS as detailed above.

11. Multiple Applications

Eligible applicants must include only
one project per application, but the
project can include many locations. For
high energy cost grants, no more than $3
million in grant funds will be awarded
per project application. For bulk fuel
revolving fund grants, no more than $1
million in grants will be awarded per
project application. An applicant will
only be awarded funding for one project
under this NOFA. An applicant will not
receive funding for numerous projects
under this NOFA.

VI. Application Review Information

After the application closing date,
RUS will not consider any unsolicited
information from the applicant. The
RUS may contact the applicant for
additional information or to clarify
statements in the application required to
establish applicant or community
eligibility and completeness. Only

applications that are complete and meet
the eligibility criteria will be
considered. The RUS will not accept or
solicit any additional information
relating to the technical merits and
feasibility of the grant proposal after the
application closing date.

If the RUS determines that an
application package was not delivered
to RUS or postmarked on or before the
deadline of September 3, 2013, the
application will be rejected as untimely.

After review, the RUS will reject any
application package that in its sole
discretion determines is not complete or
that does not demonstrate that the
applicant, community or project is
eligible under the requirements of this
NOFA and program regulations.
Applicants will be notified in writing of
RUS’s decision. Applicants may appeal
the rejection pursuant to program
regulations on appeals at 7 CFR 1709.6
for the high energy cost grant program.
Applicants must appeal in writing to the
RUS Administrator within 10 days after
the applicant is notified of the
determination to reject the application.
The appeal must state the basis for the
appeal. Appeals must be directed to the
Administrator, Rural Utilities Service,
United States Department of
Agriculture, 1400 Independence Ave.
SW., STOP 1500, Washington, DC
20250-1500. The Administrator will
review the appeal to determine whether
to sustain, reverse, or modify the
original determination by the Assistant
Administrator. The Administrator’s
decision shall be final. A written copy
of the Administrator’s decision will be
furnished promptly to the applicant.

The panel will evaluate and rate all
complete applications that meet the
eligibility requirements using the
selection criteria and weights described
in this NOFA.

As part of the proposal review and
ranking process, panel members may
make comments and recommendations
for appropriate conditions on grant
awards to promote successful
performance of the grant or to assure
compliance with other Federal
requirements. The decision to include
panel recommendations on grant
conditions in any grant award will be at
the sole discretion of the RUS
Administrator.

All applications will be scored and
ranked according to the evaluation and
scoring criteria described in this Notice.
The RUS will use the ratings and
recommendations of the panel to rank
applicants against other applicants. All
applicants will be ranked according to
their scores in this round. The rankings
and recommendations will then be
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forwarded to the Administrator for final
review and selection.

Decisions on grant awards will be
made by the RUS Administrator based
on the application, and the rankings and
recommendations of the rating panel.

The Administrator will fund grant
requests in rank order to the extent of
available funds. If sufficient funds are
not available to fund the next ranked
project, the Administrator may, in his
sole discretion, skip over that project to
the next ranking project that can be fully
funded with available funding.

1. Scoring Criteria

The RUS will use the selection
criteria described in this NOFA to
evaluate and rate applications.
Applications will be reviewed in two
rounds, the first round determines
eligibility and the second round scores
the application.

A. Determining Eligibility

To determine if the project is eligible,
RUS will look only at the three page
document, Part B: Grant Eligibility,
which is described in this NOFA and
includes narrative on the Project,

Applicant, and Community eligibility.
No points will be awarded in this round
of review. The application is only
determined to be eligible or not eligible.
Applicants that are determined to be
ineligible will be notified and have 10
days to appeal the decision.

B. Scoring Eligible Applicants for the
High Energy Cost Grant Program

The total possible score is 100, and
the applicant will be scored only on Part
C: Grant Proposal as described in this
NOFA. The following are the scored
sections and their associated point
totals:

EXECULIVE SUMMEAIY ...ttt ettt ettt ettt e s h et et e e eh et e bt e s et e st e oa bt et e e ea b e e b e e ea b e e nae e et e e es s e eab e e saeeenbeeeaneenneeeans 0
PPOJECE INEEAS ...ttt sttt e e e h e e e b e e e b e e et e e b e e e b e e s he e et e e eab e e b e e e ab e e she e sae e e e b s e e b e e s ae e e beesaa e e neeeanas 15
(o] [ To B Tt odgT ol o] g I (B I=T T | o ) PSPPSR 20
Project Goals and objectives and Project Performance MEASUIES ...........c.cciiiiiiiiiiiiiiiesie ettt 10
(o)=Yt /= T F=To [=T 0 1T o PRSP R OPRRTRPPRRO: 25
Management Plan and Schedule, (a subset of Project Management) .............cccueiieiiiieeiie ettt 10
Project Reporting Plan (a subset of Project Managerment) .............c.ueieuiii ottt sttt 5
Relevant Organizational Experience (a subset of Project Management) .............cccuccureeiiiiiencne ettt 5
Key Staff Experience (a subset of Project ManagemeENt) .............ccouuieiiiii ittt sttt 5
Regulatory and Other @PPIOVAIS ...........coiiiiiii ettt s e e b e e e e e s ae e et e e s b e e e b e e s an e e be e s b e e sbeeeanas 0
Rural development initiatives 20
Proposed Project Budget ........ 10
SUPPIEMENTAIY IMBEETIAL ... .eeiiieee ettt ettt s a et et e e e b e e e b e e e R et e st e oa et et e e ea bt e eae e et e e sab e e bt e aaneeneenareenne s 0
LI €= PRSPPI 100 points
C. Scoring Eligible Applicants for the C: Grant Proposal as described in this
Bulk Fuel Revolving Fund Grant NOFA. The following are the scored
Program sections and their associated point
The total possible score is 100, and totals:
the applicant will be scored only on Part
EXECULIVE SUMIMAIY ... ettt s h s e b e s b e b e e e b e e e e s R e e e e sh e e e e sae e e e saeea e s b e e e sr e e s areens 0
e (o] =Y N [=T=T o [ PP U PP OPRPTRPPRPRO: 15
Project DESCIPON (DESIGN) ...eeuiiitiiitieetie ittt ettt et et e s ae e e bt ea et e b e e e s et e she e oat e et e e ea b e e b e e eat e e eae e e b e e eb b e e bt e nan e e be e e ar e neeeans 20
Project Goals and objectives and Project Performance MEASUIES ...........cccciriiiierieiiesieeese ettt 10
Project ManagemMENt: ..o e e R e e e ne e s a e 25
Management Plan and Schedule, (a subset of Project Management) ............c.ccccouueririeiieneeneseeiese s 10
Project Reporting Plan (a subset of Project Management) ...............cueieuiiiiiiiiieesiee ettt et 5
Relevant Organizational Experience (a subset of Project Management) .............cccucucurerineeneneeie st 10
Rural developmeEnt INHIATIVES .........c.oiiiiiiiei ettt b et h e et e bt eea bt e e b e e et e e sae e et e e es b e e bt e nareebeeeaneennneeans 20
Proposed ProjeCt BUAQEL ... s s s b e s b e e b e e s e s he e s b e e b e e s b e e s e e e b e s a e 10
SUPPIEMENTAIY IMAEETIAL ......eiiiiiieie ittt ettt s a et et e e s b et e b e e e a et et e e eae e e b e e eab e e eae e et e e e as e e bt e aaneeneenaneennne s 0
LI | PO P PSPPSR 100 points

2. Review and Selection Process

A. Score and Ranking of Applications

Applications will be scored and
ranked according to the evaluation
criteria and weights referenced above by
a panel. The scored and ranked
applications and the raters’ comments
will then be forwarded to the
Administrator for review and selection
of grant awards.

B. Selection of Grant Awards and
Notification of Applicants

The RUS Administrator will review
the rankings and recommendations of
the applications provided by the rating
panel and consistent with the
requirements of this NOFA. The
Administrator may return any
application to the rating panel with
written instruction for reconsideration
if, in his sole discretion, he finds that
the scoring of an application is
inconsistent with this NOFA and the
directions provided to the rating panel.

Following any adjustments to the
project rankings. as a result of
reconsideration, the Administrator will
select projects for funding in rank order.
If two projects from the same applicant
score high enough to potentially receive
funding, the Administrator will award
funds to the higher of the two scoring
projects. No applicant will receive more
than one award.

The Administrator may decide based
on the recommendations of the rating
panel or, in his sole discretion, that a
grant award may be made contingent
upon the applicant satisfying certain
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conditions. For example, RUS will not
obligate funding for a selected project—
such as projects requiring extensive
environmental review and mitigation,
preparation of detailed site specific
engineering studies and designs, or
requiring local permitting, or
availability of supplemental financing—
until any additional conditions are
satisfied.

In the event that a selected applicant
fails to comply with the conditions
within the time set by RUS, the award
will be terminated.

The RUS will notify each applicant in
writing whether or not it has been
selected for an award. The RUS written
notice to a successful applicant of the
amount of the grant award based on the
approved application will constitute
RUS’s acceptance of a project for an
award, subject to compliance with all
post-award requirements including but
not limited to completion of any
environmental reviews and execution of
a grant agreement satisfactory to the
RUS. This acceptance does not bind the
Government to making a final grant
award. Only an agreement executed by
the Administrator will constitute a
binding obligation and commitment of
Federal funds. Funds will not be
awarded or disbursed until all
requirements have been satisfied and
are contingent on the continued
availability of funds at the time of the
award. The RUS will advise selected
applicants of additional requirements or
conditions.

VII. Award Administration Information
1. Award Notices

The RUS will notify all applicants in
writing whether they have been selected
for an award. Successful applicants will
be advised in writing of their selection.
Successful applicants will be required
to execute an RUS grant agreement and
complete additional grant forms and
certifications required by USDA as part
of the process.

Depending on the nature of the
activities proposed by the application,
the grantee may be asked to provide
information and certifications necessary
for compliance with RUS’
Environmental Policies and Procedures
at 7 CFR part 1794. Following
completion of the environmental review
process, selected applicants will receive
a letter articulating the grant agreement
and asked to execute a letter of intent
to meet the grant conditions. Grant
funds will not be advanced unless and
until the applicant has executed a grant
agreement and funds will not be
advanced until all conditions have been

satisfied in a manner satisfactory to
RUS.

2. Administrative and National Policy
Requirements

A. Environmental Review and
Restriction on Certain Activities

Grant awardees will be required to
submit the appropriate environmental
review documentation, as outlined in
the environmental report and any other
following environmental impact
analyses required by RUS
Environmental Policies and Procedures
(7 CFR Part 1794) Grantees must also
agree to comply with any other Federal
or State environmental laws and
regulations applicable to the grant
project.

In accordance with §1794.15,
applicants are restricted from taking
actions that may have an adverse
environmental impact or limit the
choice of alternatives being considered
until the environmental review process
is concluded. If an applicant takes such
actions, RUS will not advance grant
funds.

If the proposed grant project involves
physical development activities or
property acquisition, the applicant is
generally prohibited from acquiring,
rehabilitating, converting, leasing,
repairing or constructing property or
facilities, or committing or expending
RUS or non-RUS funds for proposed
grant activities until the RUS has
completed any environmental review in
accordance with 7 CFR part 1794 or
determined that no environmental
review is required.

Successful applicants will be advised
whether additional environmental
review requirements apply to their
proposals.

B. Other Federal Requirements

Other Federal statutes and regulations
apply to grant applications and to grant
awards. These include, but are not
limited to, requirements under 7 CFR
part 15, subpart A—Nondiscrimination
in Federally Assisted Programs of the
Department of Agriculture—Effectuation
of Title VI of the Civil Rights Act of
1964.

Certain Office of Management and
Budget (OMB) circulars also apply to
USDA grant programs and must be
followed by a grantee under this
program. The policies, guidance, and
requirements of the following, or their
successors, may apply to the award,
acceptance and use of assistance under
this program and to the remedies for
noncompliance, except when
inconsistent with the provisions of the
Agriculture, Rural Development and

Related Agencies’ Appropriations Acts,
other Federal statutes or the provisions
of this NOFA:

e OMB Circular No. A-87 (Cost
Principles Applicable to Grants,
Contracts and Other Agreements with
State and Local Governments);

e OMB Circular A-21 (Cost Principles
for Education Institutions);

e OMB Circular No. A-122 (Cost
Principles for Nonprofit Organizations);

e OMB Circular A-133 (Audits of
States, Local Governments, and Non-
Profit Organizations);

e 7 CFR part 3015 (Uniform Federal
Assistance Regulations);

e 7 CFR part 3016 (Uniform
Administrative Requirements for Grants
and Cooperative Agreements to State,
Local, and Federally recognized Indian
Tribal governments);

e 7 CFR part 3017 (Government-wide
debarment and suspension (non-
procurement) and Government-wide
requirements for drug-free workplace
(grants));

e 7 CFR part 3018 (New restrictions
on Lobbying);

e 7 CFR part 3019 (Uniform
administrative requirements for grants
and Agreements with Institutions of
Higher Education, Hospitals, and other
Non-Profit Organizations); and

e 7 CFR part 3052 (Audits of States,
local governments, and non-profit
organizations).

Compliance with additional OMB
Circulars or government-wide
regulations may be specified in the grant
agreement.

3. Reporting

The grantee will be required to
provide periodic financial and
performance reports under USDA grant
regulations and program rules and to
submit a final project performance
report. The nature and frequency of
required reports is established in USDA
grant regulations and the project-
specific grant agreements.

The applicant must have the
necessary processes and systems in
place to comply with the reporting
requirements for first-tier sub-awards
and executive compensation under the
Federal Funding Accountability and
Transparency Act of 2006 in the event
the applicant receives funding unless
such applicant is exempt from such
reporting requirements pursuant to 2
CFR part 170, §170.110(b). The
reporting requirements under the
Transparency Act pursuant to 2 CFR
part 170 are as follows:

a. First Tier Sub-Awards of $25,000 or
more in non-Recovery Act funds (unless
they are exempt under 2 CFR part 170)
must be reported by the Recipient to
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http://www.fsrs.gov no later than the
end of the month following the month
the obligation was made. Please note
that currently underway is a
consolidation of eight federal
procurement systems, including the
Sub-award Reporting System (FSRS),
into one system, the System for Award
Management (SAM). As a result, the
FSRS will soon be consolidated into and
accessed through https://www.sam.gov/
portal/public/SAM/.

b. The Total Compensation of the
Recipient’s Executives (5 most highly
compensated executives) must be
reported by the Recipient (if the
Recipient meets the criteria under 2 CFR
part 170) to https://www.sam.gov/
portal/public/SAM/ by the end of the
month following the month in which
the award was made.

C. Total Compensation of the
Subrecipient’s Executives

The Total Compensation of the
Subrecipient’s Executives (5 most
highly compensated executives) must be
reported by the Subrecipient (if the
Subrecipient meets the criteria under 2
CFR Part 170) to the Recipient by the
end of the month following the month
in which the subaward was made.

VIII. Agency Contacts

The RUS Contact for this grant
announcement is Kristi Kubista-Hovis,
Senior Policy Advisor, Rural Utilities
Service, Electric Programs, United
States Department of Agriculture, 1400
Independence Avenue SW., STOP 1560,
Room 5165 South Building,
Washington, DC 20250-1560.
Telephone 202-720-9545, Fax 202—
6900717, email Kristi.Kubista-
Hovis@wdc.usda.gov.

Dated:July 26, 2013.
Jessica Zufolo,
Deputy Administrator, Rural Utilities Service.
[FR Doc. 2013—-18689 Filed 8—1-13; 8:45 am]
BILLING CODE P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the New York Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA), that a planning meeting of the
New York Advisory Committee to the
Commission will convene at 12:00 p.m.
(ET) on Thursday, August 15, 2013, at
the Law Offices of Sullivan and
Cromwell, 535 Madison Avenue, New

York, New York. The purpose of the
meeting is for orientation and project
planning.

Members of the public are entitled to
submit written comments. The
comments must be received in the
regional office by Monday, September
16, 2013. Comments may be mailed to
the Eastern Regional Office, U.S.
Commission on Civil Rights, 1331
Pennsylvania Avenue, Suite 1150,
Washington, DC 20425, faxed to (202)
376—7548, or emailed to ero@usccr.gov.
Persons who desire additional
information may contact the Eastern
Regional Office at 202—-376-7533.

Persons needing accessibility services
should contact the Eastern Regional
Office at least 10 working days before
the scheduled date of the meeting.

Records generated from this meeting
may be inspected and reproduced at the
Eastern Regional Office, as they become
available, both before and after the
meeting. Persons interested in the work
of this advisory committee are advised
to go to the Commission’s Web site,
WWWw.usccr.gov, or to contact the
Eastern Regional Office at the above
phone number, email or street address.

The meetings will be conducted
pursuant to the provisions of the rules
and regulations of the Commission and
FACA.

Dated in Washington, DC, on July 29, 2013.
David Mussatt,

Acting Chief, Regional Programs
Coordination Unit.

[FR Doc. 2013-18587 Filed 8—-1-13; 8:45 am]|
BILLING CODE 6335-01-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Ohio Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights (Commission), and the
Federal Advisory Committee Act
(FACA) that a meeting of the Ohio
Advisory Committee to the Commission
will convene by conference call at 12:00
p-m. EST and adjourn at 1:00 p.m. EST
on August 27, 2013. The purpose of the
meeting is for the Committee to
deliberate and vote on its report on
barriers to entrepreneurship in Ohijo.
The Committee will also discuss plans
for proceeding with its report on human
trafficking in Ohio.

This meeting is available to the public
through the following toll-free call-in
number: 888—461—-2024, conference ID:
5779228. Any interested member of the
public may call this number and listen
to the meeting. Callers can expect to

incur charges for calls they initiate over
wireless lines, and the Commission will
not refund any incurred charges. Callers
will incur no charge for calls they
initiate over land-line connections to
the toll-free telephone number. Persons
with hearing impairments may also
follow the proceedings by first calling
the Federal Relay Service at 1-800—977—
8339 and providing the Service with the
conference call number and conference
ID number.

Members of the public are entitled to
submit written comments. The
comments must be received in the
regional office by September 6, 2013.
The address is U.S. Commission on
Civil Rights, Midwestern Regional
Office, 55 W. Monroe St., Suite 410,
Chicago, IL 60603. Comments may be
emailed to callen@usccr.gov. Records
generated by this meeting may be
inspected and reproduced at the
Midwestern Regional Office, as they
become available, both before and after
the meeting, and they will be uploaded
onto the database at
www.facadatabase.gov. Persons
interested in the work of this advisory
committee are advised to go to the
Commission’s Web site, www.usccr.gov,
or to contact the Midwestern Regional
Office at the above email or street
address.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission and
FACA.

Dated in Chicago, IL, July 29, 2013.
David Mussatt,

Acting Chief, Regional Programs
Coordination Unit.

[FR Doc. 2013-18574 Filed 8-1-13; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE
International Trade Administration

Environmental Technologies Trade
Advisory Committee Public Meeting

AGENCY: International Trade
Administration, DOC.

ACTION: Notice of Federal Advisory
Committee meeting.

SUMMARY: This notice sets forth the
schedule and proposed agenda of a
meeting of the Environmental
Technologies Trade Advisory
Committee (ETTAG).

DATES: The meeting is scheduled for
Tuesday, August 27th, 2013, at 9:00 a.m.
Eastern Daylight Time (EDT).

ADDRESSES: The meeting will be held in
Room 4830 at the U.S. Department of
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Commerce, Herbert Clark Hoover
Building, 1401 Constitution Avenue
NW., Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT: Ms.
Maureen Hinman, Office of Energy &
Environmental Industries (OEEI),
International Trade Administration,
Room 4053, 1401 Constitution Avenue
NW., Washington, DC 20230 (Phone:
202-482-0627; Fax: 202—482-5665;
email: maureen.hinman@trade.gov. This
meeting is physically accessible to
people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
OEEI at (202) 482-5225 no less than one
week prior to the meeting.

SUPPLEMENTARY INFORMATION: The
meeting will take place from 9:00 a.m.
to 3:30 p.m. EDT. This meeting is open
to the public and time will be permitted
for public comment from 3:00-3:30 p.m.
EDT. Those interested in attending must
provide notification by Friday, August
23, 2013 at 5:00 p.m. EDT, via the
contact information provided above.
Written comments concerning ETTAC
affairs are welcome any time before or
after the meeting. Minutes will be
available within 30 days of this meeting.

Topics to be considered: The agenda
for this meeting will include an
overview of the new ETTAC
subcommittee structure and outline
issues each will undertake throughout
the term. The Committee will also
review the U.S. Environmental
Solutions Toolkit (www.new.export.gov)
and discuss ways to expand its reach to
increase U.S. environmental exports.
The status of the U.S. Environmental
Export Initiative will also be discussed.

Background: The ETTAC is mandated
by Public Law 103-392. It was created
to advise the U.S. government on
environmental trade policies and
programs, and to help it to focus its
resources on increasing the exports of
the U.S. environmental industry.
ETTAC operates as an advisory
committee to the Secretary of Commerce
and the Trade Promotion Coordinating
Committee (TPCC). ETTAC was
originally chartered in May of 1994. It
was most recently re-chartered until
September 2014.

Man K. Cho,

Acting Office Director, Office of Energy and
Environmental Industries.

[FR Doc. 2013—-18609 Filed 8—1-13; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XC786

Atlantic Coastal Fisheries Cooperative
Management Act Provisions; General
Provisions for Domestic Fisheries;
Application for Exempted Fishing
Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; request for comments.

SUMMARY: The Assistant Regional
Administrator for Sustainable Fisheries,
Northeast Region, NMFS (Assistant
Administrator), has made a preliminary
determination that an Exempted Fishing
Permit Application contains all the
required information and warrants
further consideration. This Exempted
Fishing Permit would exempt
participating commercial fishing vessels
from the escape vent, trap limits, and
trap tag requirements of the Federal
lobster regulations in order to help
determine the abundance and
distribution of juvenile American
lobsters at the Massachusetts and Rhode
Island offshore wind farm area. The
research is being conducted by the
Commercial Fisheries Research
Foundation.

Regulations under the Magnuson-
Stevens Fishery Conservation and
Management Act require publication of
this notification to provide interested
parties the opportunity to comment on
applications for proposed Exempted
Fishing Permits.

DATES: Comments must be received on
or before August 19, 2013.

ADDRESSES: You may submit written
comments by any of the following
methods:

e Email: NERO.EFP@noaa.gov.
Include in the subject line “Comments
on CFRF Lobster EFP.”

e Mail: John K. Bullard, Regional
Administrator, NMFS, NE Regional
Office, 55 Great Republic Drive,
Gloucester, MA 01930. Mark the outside
of the envelope “Comments on CFRF
Lobster EFP.”

e Fax:(978) 281-9135.

FOR FURTHER INFORMATION CONTACT:
Maria Jacob, Environmental Technician,
978-281-9180.

SUPPLEMENTARY INFORMATION: The
Commercial Fisheries Research
Foundation (CFRF) submitted a
complete application for an Exempted
Fishing Permit on June 24, 2013. To

conduct its research on the abundance
and distribution of juvenile American
lobster in Lobster Management Area
(LMA) 2, the CFRF is requesting
exemptions from the following Federal
lobster regulations: (1) Gear
specifications to allow for closed escape
vents, as prohibited in 50 CFR
697.21(c)(2); (2) trap limits to be
exceeded by 80 additional traps per
fishing vessel, for a total of 240
additional traps, as prohibited in
§697.19(a)(2) for LMA 2; and (3) trap tag
requirements, as specified in § 697.19(f).
Escape vents are designed to allow
smaller, sublegal-sized lobsters to
escape standard lobster traps; therefore,
closed escape vents are necessary to
target juvenile American lobsters and
collect information on their abundance
and distribution. Federal lobster
regulations also limit the number of
traps that each permit holder can fish,
which is based on their permit
qualification. Therefore, each
participating vessel would need
exemptions in order to fish the survey
traps in excess of their trap allocation.
The wind farm development area
includes 24 lease blocks, and sampling
would take place with 1 trawl of 10
traps per lease block, requiring 24 trawls
of 10 traps (240 traps), or 80 traps per
vessel. Federal lobster regulations also
require a trap tag to be fixed to each
active lobster trap; however, the survey
traps will remain separate from each
vessel’s commercial fishing traps, and
would be hauled during sampling trips
only. Therefore, there is no need to have
these survey traps fixed with the
conventional lobster trap tags. Instead,
there would be identification tags fixed
to each trap for identification purposes.

Funding for this pilot study would be
provided through the Bureau of Ocean
Energy Management. The proposed
lobster sampling would take place
outside of regular fishing activity, with
one or two scientist(s) from the
University of Rhode Island onboard
each vessel. Gear would be set for a 5-
day soak during regular commercial
fishing trips, without a scientist
onboard; however, no sampling would
take place when survey gear is being set.
If an EFP is granted, there would be an
additional 240 modified traps in the
water for 6 consecutive months (May
through October), and for a 2-year study
period. Each participating vessel would
have eight trawls with 10 traps per
trawl, consisting of 6 vent-less traps and
4 standard traps per trawl, for a total of
48 modified traps and 32 standard traps
for each vessel, to be hauled after a 5-
night soak. The addition of 144
modified traps and 96 standard traps in
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total for all three vessels would increase
the total number of traps in the fishery
by 240 traps, a negligible number when
compared to the current number of
lobster traps deployed in the fishery.

Modifications to a conventional
lobster trap would include a closed
escape vent, a smaller mesh size, and a
smaller entrance head. All lobsters
retrieved from standard and modified
traps would remain onboard for a short
period of time to allow for sampling,
after which they would be returned to
the water.

Biological information would be
collected on all lobsters, including:
Carapace length; sexual determination;
cull status; and presence of eggs, v-
notches, and shell disease. Bycatch
species would also be kept onboard for
enumeration, weight collection, and
measurement.

If approved, the applicant may
request minor modifications and
extensions to the EFP throughout the
year. EFP modifications and extensions
may be granted without further notice if
they are deemed essential to facilitate
completion of the proposed research
and have minimal impacts that do not
change the scope or impact of the
initially approved EFP request. Any
fishing activity conducted outside the
scope of the exempted fishing activity
would be prohibited.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 30, 2013.

Emily H. Menashes,

Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-18656 Filed 8—1—13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

National Climate Assessment and
Development Advisory Committee

AGENCY: Office of Oceanic and
Atmospheric Research (OAR), National
Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce.

ACTION: Notice of Charter Renewal.

SUMMARY: The Department of
Commerce’s Chief Financial Officer and
Assistant Secretary for Administration
has renewed the charter for the National
Climate Assessment and Development
Advisory Committee (NCADAC) for a
period of time that is either 90 days after
the government’s Third National
Climate Assessment is released to the
public or two years from the date of the

filing of the charter with the appropriate
U.S. Senate and House of
Representatives oversight committees,
which ever date is earlier. The NCADAC
is a federal advisory committee under
the Federal Advisory Committee Act
(Pub. L. 92—463).

DATES: The NCADAC Charter is
renewed for a period of time that is
either 90 days after the government’s
Third National Climate Assessment is
released to the public or two years from
the date of the filing of the charter with
the appropriate U.S. Senate and House
of Representatives oversight
committees, which ever date is earlier.
FOR FURTHER INFORMATION CONTACT: Dr.
Cynthia J. Decker, Designated Federal
Officer, National Climate Assessment
and Development Advisory Committee,
NOAA, Rm. 11230, R/SAB, 1315 East-
West Highway, Silver Spring, Maryland
20910. (Phone: 301-734—1156, Email:
Cynthia.decker@noaa.gov); or visit the
NOAA NCADAC Web site at http://
www.ncadac.noaa.gov.

SUPPLEMENTARY INFORMATION: The
renewal of the charter for this time
period is critical to the success of the
National Climate Assessment.

No amendments were made to the
Charter.

Dated: July 29, 2013.

Jason Donaldson,

Chief Financial Officer/Chief Administrative
Officer, Office of Oceanic and Atmospheric
Research, National Oceanic and Atmospheric
Administration.

[FR Doc. 2013-18652 Filed 8—1-13; 8:45 am]
BILLING CODE 3510-KD-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

National Climate Assessment and
Development Advisory Committee

AGENCY: Office of Oceanic and
Atmospheric Research (OAR), National
Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce.

ACTION: Notice of Charter Renewal.

SUMMARY: The Department of
Commerce’s Chief Financial Officer and
Assistant Secretary for Administration
has renewed the charter for the NOAA
Science Advisory Board (SAB) for a
period of two years from the date of the
filing of the charter with the appropriate
U.S. Senate and House of
Representatives oversight committees.
The NOAA SAB is a federal advisory
committee under the Federal Advisory
Committee Act (Pub. L. 92—463).

DATES: The SAB Charter is renewed for
two years from the date of the filing of
the charter with the appropriate U.S.
Senate and House of Representatives
oversight committees.

FOR FURTHER INFORMATION CONTACT: Dr.
Cynthia J. Decker, Executive Director
and Designated Federal Officer, NOAA
Science Advisory Board, NOAA, Rm.
11230, R/SAB, 1315 East-West Highway,
Silver Spring, Maryland 20910. (Phone:
301-734-1156, Email:
Cynthia.decker@noaa.gov); or visit the
NOAA SAB Web site at http://
www.sab.noaa.gov.

SUPPLEMENTARY INFORMATION: The
renewal of the charter for this time
period is critical to the success of
NOAA.

Only one amendment was made to the
charter.

Under Section 9, Estimated Number
and Frequency of Meetings, language
has been revised to state “The SAB will
meet approximately three times each
year in person if possible.” This reflects
the need for the Board members to
regularly gather together for their
meetings but also allows room for those
meetings to be fewer than three per year
and virtual, if necessary. The SAB will
continue to have ad hoc virtual
meetings in between the in-person
meetings as necessary.

Dated: July 29, 2013.
Jason Donaldson,
Chief Financial Officer/Chief Financial
Officer, Office of Oceanic and Atmospheric
Research, National Oceanic and Atmospheric
Administration.
[FR Doc. 2013-18653 Filed 8—-1-13; 8:45 am]
BILLING CODE 3510-KD-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-BA53

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Fishery off the South Atlantic
States; Amendment 22

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Supplemental Notice of Intent
(NOI) to prepare a draft environmental
impact statement (DEIS); request for
comments.

SUMMARY: NMF'S, Southeast Region, in
collaboration with the South Atlantic
Fishery Management Council (Council),
is publishing this supplemental NOI to
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provide notice to the public of the
broadened scope of Amendment 22 to
the Fishery Management Plan for the
Snapper-Grouper Fishery in the South
Atlantic Region (Amendment 22) and to
solicit public comments on the scope of
issues to be addressed in the DEIS. The
Council modified Amendment 22 to
include all snapper-grouper species
with low annual catch limits (ACLs),
not just red snapper, in a harvest tag
program. The intent of Amendment 22
is to closely control recreational harvest
of snapper-grouper species with low
ACLs.

DATES: Written comments on the scope
of issues to be addressed in the DEIS
will be accepted until September 3,
2013.

ADDRESSES: You may submit comments
on this document, identified by
“NOAA-NMFS-2010-0264", by any of
the following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail, D=NOAA-NMFS-2013—
0264, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Kate Michie, Southeast Regional Office,
NMFS, 263 13th Avenue South, St.
Petersburg, FL 33701.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

Attachments to electronic comments
will be accepted in Microsoft Word,
Excel, or Adobe PDF file formats only.
FOR FURTHER INFORMATION CONTACT: Kate
Michie, Southeast Regional Office,
telephone: 727-824-5305, or email:
kate.michie@noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

An NOI to prepare a DEIS for
Amendment 22 was published on
January 3, 2011 (76 FR 101). The NOI
listed several options the Council could
consider when addressing long-term

management for red snapper, including
trip limits, bag limits, a catch share
program, temporal and spatial closures
including those to protect spawning
stocks, a tag program, and gear
prohibitions. Subsequent to the
publication of the 2011 NOI, the
Council modified the amendment to
remove all species-specific options and
create a harvest tag program that could
be applied to any snapper-grouper
species with small recreational ACLs.
Based on these modifications, NMFS is
publishing this supplemental NOI to
provide notice to the public of the
broadened scope of Amendment 22 and
to solicit public comments on the scope
of issues to be addressed in the DEIS.

In Amendment 22, the Council is
considering actions to establish a
framework for a recreational harvest tag
program that could be applied to any
snapper-grouper species that have low
ACLs, for example snowy grouper,
golden tilefish, and wreckfish. The
Council is also considering
development of a recreational data
collection program that would be linked
to the use of harvest tags.

Recreational Harvest Tag Program
Framework

Under the Council’s purview are
several snapper-grouper species with
very low recreational ACLs, which are
difficult to monitor to prevent the ACLs
from being exceeded and triggering
accountability measures (AMs). AMs
that would reduce the following
season’s ACL, or shorten the length of
the recreational season following an
ACL overage, could have adverse
economic and social impacts on fishery
participants. Additionally, exceeding
recreational ACLs could have negative
biological effects for the affected
species, because the ACLs implemented
are intended to prevent overfishing.

Therefore, the Council is considering
establishing a framework for a
recreational harvest tag program that
could be applied to any snapper-grouper
species with low recreational ACLs. The
intent of such a program is to control
recreational harvest by issuing a specific
number of harvest tags to individuals or
entities that wish to fish for those
snapper-grouper species. Each tag
would allow its holder to harvest a pre-
determined number of a particular
species. Only tag holders would be
allowed to harvest species included in
the tag program.

Harvest Tag Issuance Criteria

The Council is also considering how
tags should be distributed and what the
process of tag issuance would entail.
Amendment 22 contains several options

that could be applied to a tag issuance
process.

Data Collection

In addition to the use of harvest tags,
the Council is considering adding a data
collection component that could be tied
to the tag program. Amendment 22
contains options for voluntary and
required data collection methods that
would apply to tag holders.

NMFS, in collaboration with the
Council, will develop a DEIS to describe
and analyze alternatives to address the
management needs described above.
Those alternatives will include a “no
action” alternative for each action. In
accordance with NOAA'’s
Administrative Order 216—6, Section
5.02(c), Scoping Process, NMFS, in
collaboration with the Council, has
identified preliminary environmental
issues as a means to initiate discussion
for scoping purposes only. These
preliminary issues may not represent
the full range of issues that eventually
will be evaluated in the DEIS.

After the DEIS associated with
Amendment 22 is completed, it will be
filed with the Environmental Protection
Agency (EPA). After filing, the EPA will
publish a notice of availability of the
DEIS for public comment in the Federal
Register. The DEIS will have a 45-day
comment period. This procedure is
pursuant to regulations issued by the
Council on Environmental Quality
(CEQ) for implementing the procedural
provisions of the National
Environmental Policy Act (NEPA; 40
CFR parts 1500—-1508) and to NOAA’s
Administrative Order 216—6 regarding
NOAA'’s compliance with NEPA and the
CEQ regulations.

The Council and NMFS will consider
public comments received on the DEIS
in developing the final environmental
impact statement (FEIS), and before
voting to submit the final amendment to
NMEFS for Secretarial review, approval,
and implementation. NMFS will
announce in the Federal Register the
availability of the final amendment and
FEIS for public review during the
Secretarial review period, and will
consider all public comments prior to
final agency action to approve,
disapprove, or partially approve the
final amendment.

NMFS will announce, through a
document published in the Federal
Register, all public comment periods on
the final amendment, its proposed
implementing regulations, and the
availability of its associated FEIS. NMFS
will consider all public comments
received during the Secretarial review
period, whether they are on the final


http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2013-0264
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2013-0264
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2013-0264
mailto:kate.michie@noaa.gov
http://www.regulations.gov
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amendment, the proposed regulations,
or the FEIS, prior to final agency action.
Public Hearings, Times, and Locations
The Council will hold public hearings
to discuss the actions included in
Amendment 22. Exact dates, times, and
locations will be announced by the
Council. The public will be informed,
via a notification in the Federal
Register, of the exact times, dates, and
locations of future scoping meetings and
public hearings for Amendment 22.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 29, 2013.

Emily H. Menashes,

Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-18676 Filed 8—1-13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-BD07

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Fishery off the South Atlantic
States; Regulatory Amendment 14

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice announcing the
preparation of an environmental
assessment (EA).

SUMMARY: NMF'S, in cooperation with
the South Atlantic Fishery Management
Council (Council), is preparing an EA in
accordance with the National
Environmental Policy Act (NEPA) for
Regulatory Amendment 14 to the
Fishery Management Plan (FMP) for the
Snapper-Grouper Fishery of the South
Atlantic Region (Regulatory
Amendment 14). This notice is intended
to inform the public of the change from
the preparation of a draft environmental
impact statement (EIS) to an EA for
Regulatory Amendment 14.

FOR FURTHER INFORMATION CONTACT:
Nikhil Mehta, Southeast Regional
Office, telephone: 727-824-5305, or
email: nikhil. mehta@noaa.gov.
SUPPLEMENTARY INFORMATION: On April
17, 2013, NMFS and the Council
published a Notice of Intent (NOI) in the
Federal Register (78 FR 22846), to
prepare a draft EIS for Regulatory
Amendment 14. Regulatory Amendment
14 was being developed to address
management measures to modify the
fishing year for greater amberjack; revise
the minimum size limit measurement

for gray triggerfish; increase the
minimum size limit for hogfish; adjust
the commercial fishing season for
vermilion snapper; modify the aggregate
grouper bag limit; and revise the
accountability measures (AMs) for gag
and vermilion snapper. Regulatory
Amendment 14 was also being
developed to modify the commercial
and recreational fishing years for black
sea bass, and the alternatives considered
could have resulted in black sea bass
pots being fished during large whale
migration and the right whale calving
season.

Subsequent to the publication of the
NOI, the Council modified the
amendment by removing actions
regarding gray triggerfish, hogfish, and
grouper aggregate recreational bag
limits, due to on-going and anticipated
stock assessments for these species.
Furthermore, on May 13, 2013, the
Council approved Regulatory
Amendment 19 to the FMP. In this
amendment, the Council approved an
action to implement a seasonal closure
(November 1 through April 30) for the
commercial black sea bass pot
component of the snapper-grouper
fishery. The seasonal closure would
address potential gear interactions with
large whale migration and right whales
during calving season. If NMFS decides
to publish a final rule to implement
Regulatory Amendment 19, that final
rule would likely become effective in
2013. It is anticipated that rulemaking to
implement Regulatory Amendment 14
would occur in 2014, and therefore,
alternatives in Regulatory Amendment
14 that would modify the commercial
fishing year for black sea bass would no
longer be a concern for protected
species.

Actions in the EA for Regulatory
Amendment 14 would now modify the
commercial and recreational fishing
year for greater amberjack; modify the
commercial and recreational fishing
years for black sea bass; change the
commercial fishing season for vermilion
snapper; modify trip limits for gag; and
revise the recreational AMs for black sea
bass and vermilion snapper. These
actions would ensure fishing
opportunities are extended during
optimal times of the year, while
ensuring that overfishing does not
occur, in accordance with the
Magnuson-Stevens Fishery
Conservation and Management Act.

Consequently, NMFS and the Council
are initially preparing an EA rather than
proceeding with the development of a
draft EIS. If the EA results in a Finding
of No Significant Impact (FONSI), the
EA and FONSI will be the final
environmental documents required by

NEPA. If the EA reveals that significant
environmental impacts may be
reasonably expected to result from the
proposed actions, NMFS and the
Council will develop a draft EIS to
further evaluate those impacts.

The Council will hold public hearings
to discuss the actions included in
Regulatory Amendment 14. Exact dates,
times, and locations will be announced
by the Council. The public will be
informed, via a notification in the
Federal Register, of the exact times,
dates, and locations of future public
hearings for Regulatory Amendment 14.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 29, 2013.
Emily H. Menashes,

Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-18673 Filed 8—-1-13; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RIN 0648—-XC790

Western Pacific Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: This notice advises the public
that the Western Pacific Fishery
Management Council (Council) will
convene meetings of the Northern
Mariana Islands Regional Ecosystem
Advisory Committee (REAC) in Saipan,
Commonwealth of the Northern Mariana
Islands.

DATES: The REAC meeting will be held
Thursday, August 22, 2013. For the
specific dates, times, and agendas for
the meetings see SUPPLEMENTARY
INFORMATION.

ADDRESSES: The meetings of the CNMI
REAC will be held at the Multipurpose
Center, Susupe, CNMIL.

FOR FURTHER INFORMATION CONTACT:
Kitty M. Simonds, Executive Director;
telephone: (808)522-8220.

SUPPLEMENTARY INFORMATION:

Schedule and Agenda for CNMI REAC
Meeting

9 a.m.-3 p.m. Thursday, August 22,
2013

1. Welcome and Introduction


mailto:nikhil.mehta@noaa.gov
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2. Status Report on 157th Council
Meeting Recommendations
regarding CNMI

3. CNMI Commercial Dock Development
Study

A. Contract and Project Status
B. Overview of draft Dock
Development Plan Study
i. Existing Conditions (Sites, Loading,
Design Criteria, Mooring, Berthing,
Utilities, etc)
ii. Land-side support facilities
a. Outer Cove Mariana
b. Puerto Rico Dump
c. Echo Dock
d. Sea Plan Ramp
iv. Environmental Consideration and
Permits
v. Discussion on Preferred Site
Location
C. Evaluation of Preliminary
Alternatives
D. Discussion on Preferred Site
Location
4. Council Coral Reef Grant Priorities
and Projects
5. Revising the Large Vessel Closure
for CNMI Bottomfish
6. Other Business
7. Public Comment
8. Discussion and Recommendations
The order in which agenda items are
addressed may change. Public comment
periods will be provided throughout
each agenda. The REAC will meet as
late as necessary to complete scheduled
business.

Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Kitty M. Simonds,
(808)522-8220 (voice) or (808)522—8226
(fax), at least 5 days prior to the meeting
date.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 30, 2013.
Tracey L. Thompson,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2013-18654 Filed 8—-1-13; 8:45 am]
BILLING CODE 3510-22-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Additions and
Deletions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to and Deletions from
the Procurement List.

SUMMARY: This action adds products and
services to the Procurement List that
will be furnished by nonprofit agencies
employing persons who are blind or
have other severe disabilities, and
deletes products from the Procurement
List previously furnished by such
agencies.

DATES: Effective Date: 9/2/2013

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, 1401 S. Clark Street, Suite
10800, Arlington, Virginia 22202-4149.

FOR FURTHER INFORMATION CONTACT:
Barry S. Lineback, Telephone: (703)
603—7740, Fax: (703) 603—0655, or email
CMTEFedReg@AbilityOne.gov.

SUPPLEMENTARY INFORMATION:
Additions

On 5/31/2013 (78 FR 32631-32632);
6/7/2013 (78 FR 34350-34351); and 6/
21/2013 (78 FR 37524-37525), the
Committee for Purchase From People
Who Are Blind or Severely Disabled
published notices of proposed additions
to the Procurement List.

After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the products and services and impact of
the additions on the current or most
recent contractors, the Committee has
determined that the products and
services listed below are suitable for
procurement by the Federal Government
under 41 U.S.C. 8501-8506 and 41 CFR
51-2.4.

Regulatory Flexibility Act Certification

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
products and services to the
Government.

2. The action will result in
authorizing small entities to furnish the
products and services to the
Government.

3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 8501-8506) in
connection with the products and
services proposed for addition to 